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Indictment 

UNITED STATES DISTRICT COURT 
Eastern District of New York 
73 CR 442 
18 U.S.C. §§1951 


United States of America 


-vs- 


John I)e Liso John McNamara Thomas McNamara 
Alphonse Merolla Angelo Merolla Rocco Merolla, 

Defendants 


The Grand Jury Charges: 

Count I 

1. That from on or about March 1, 1972, up to and 
including June 28, 1!>72, both dates being approximate and 
inclusive, within the Eastern District of New York, 
IlarMac Contracting Corporation war engaged in the con¬ 
struction and preparation for construction of a building 
on behalf of the defendant THOMAS MCNAMARA and the 
McNamara Re New Cars, Incorporated which building 
was to be utilized in connection with the service and sale 
of new automobiles, parts of which were to be manufac¬ 
tured in other states and transported in interstate com¬ 
merce to the said building and that for the purpose 
of performing the aforesaid building construction, tin* 
HarMac Contracting Corporation, transported, moved and 
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caused to lie moved, articles, commodities and materials, 
supplies, men and machinery in interstate commerce be¬ 
tween various parts of the United States and the State 
of New York to the site of said building construction within 
the State of New York. 

2. At all times pertinent hereto, Harold Goberman was 
the sole shareholder in and president of the IlarMac Con¬ 
tracting Corporation and a party in the contract with 
McNamara Re New Cars, Incorporated for the construc¬ 
tion of the building mentioned in paragraph one, whose 
interests in and under the contract were assigned to the 
IlarMac* Contracting Corporation. 

3. From on or about .June 1, 11)72, up to and including 
the date of the tiling of this indictment, both dates being 
approximate and inclusive, in tbc Eastern District of New 
York, the defendant JOHN DE LISO, the defendant JOHN 
MCNAMARA, the* defendant THOMAS MCNAMARA, the 
defendant ALPHONSE MEROLLA, the defendant AN¬ 
GELO MEROLLA, and the defen hint ROCCO MEROLLA, 
unlawfully, wilfully and knowingly combined, conspired, 
confederated and agreed together and with one another 
and with divers other persons to the Grand Jury unknown, 
to obstruct, delay and affect commerce and the movement 
of articles and commodities in such commerce by extortion, 
as that term is defined in Section 1951 of Title 18, United 
States Code. 

4. It was a part of the said conspiracy that the defen¬ 
dant JOHN DE LISO, the defendant JOHN MCNAMARA, 
the defendant THOMAS MCNAMARA, the defendant 
ALPHONSE MEROLLA, the defendant ANGELO ME- 
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HOLLA, and the defendant ROCCO MEROLLA, and other 
co-conspirators would obtain the property of the IlarMac 
Contracting Corporation and of Harold Goberman, to wit, 
1) the sum of $1300 which was the property of IlarMac 
Contracting Corporation; 2) a trailer-type vehicle, which 
was the property of Harold Goberman and was utilized in 
the construction of the building mentioned in paragraph 
one; 3) a contract release, which was executed by Harold 
Goberman on June 28, 1072 which released the defendant 
THOMAS MCNAMARA and McNamara Re New Cars. In¬ 
corporated from contractual obligations in excess of $25,000 
for a consideration of $25,000 and; 4-) other goods and 
services as requested by the defendant THOMAS MC¬ 
NAMARA, which were not contractually required; all of 
which property was to obe obtained with the consent of 
Harold Goberman and of HarMac Contracting Corporation, 
such consent to be induced by the wrongful use of physical 
violence and the threat of physical injury and damage to 
the person and property of Harold Goberman and of the 
HarMac Contracting Corporation, by the said defendants 
and co-conspirators, unless and until the said HarMac Con¬ 
tracting Corporation and Harold Goberman, gave such 
properties to the defendant THOMAS MCNAMARA and 
McNamara Re New Cars, Incorporated. 

(Title 18, United States Code, Section 1951) 

A True Bill 


V ORKMAN 


Robert A. Morse 
United States Attorney 
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Bill of Particulars 

UNITED STATES DISTRICT COURT 
Eastern District of New York 
73 CR 442 

United States of America 


-v— 


Thomas McNamara, etal 

Defendants 

David J. Ritchie, says: 

That he is a Special Attorney assigned to the prosecution 
of the above entitled case. 

That in response to a demand for a Bill of Particulars 
by the defendant the following is submitted: 

Response to Query 2(a): The contract referred to in 
paragraph 2 of the indictment was dated ostensibly on 
February 24, 1972. 

Response to Query 2(b): The consideration (or “con- 
/ tract sum”) set out in Article 5 of the contract is 
$343,550.00. 

Response to Query 3 as ordered per Judge Dooling: 

(1) On or about June 5, 1972, an incident of violence to 
the person of Harold Doberman occurred at McNamara 
Buick Pontiac, Inc. with Thomas McNamara. 

Response to Query 3 as ordered per Judge Dooling: 

(2) On or about June 28, 1972, at the same place, another 


\ 
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Bill of Particulars 

incident of violence to the person of Harold Goberman 
occurred. 

(b-c) It will be claimed that on June 5, 1972, Mr. Thomas 
McNamara did join in with others in striking Harold 
Goberman. 

(e) The nature of the other goods and services is un¬ 
known. They were never, in fact, requested. 

(f) As a result of the wrongful use of physical violence 
and the threat of physical injury and damage to the person 
and property of Harold Goberman and the HarUac Con¬ 
tracting Corporation, the following articles of property 
were, in fact, acquired by the defendant Thomas 
McNamara: (1) a signed motor vehicle form respecting the 
the trailer used by Goberman and HarMac; (2) a contract 
release, signed by Harold Goberman on June 28, 1972. 

Respectfully submitted, 

/s/ David J. Ritchie 
David J. Ritchif. 
Special Attorney 

Dated: Brooklyn, New York 
October 2, 1973 


X 
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Motion to Dismiss Indictment 

UNITED STATES DISTRICT COURT 
Eastern District of New York 
Docket No. 73 CR 442 


United States of America 

—vs— 

John De Liso John McNamara Thomas McNamara 
Alphonse Merolla Angelo Merolla Rocco Merolla 

Defendants 


Docket No. 73 CR 1066 
United States of America 

—vs— 

Alphonse Merolla AKA “Fat Nicky”, “Penguin” 

Defendant 

Notice of Motion 

Sir: 

Please take notice that upon the annexed affidavit of 
Leonard J. Meiselman, duly sworn to the 16th day of 
September, 1074, the indictment herein, the exhibits at¬ 
tached hereto, and upon all the proceedings heretofore 
had herein, the undersigned will move this Court before 
United States District Judge John F. Dooling, Jr., the 






Motion to Dismiss Indictment 

duly assigned Trial Judge, at the United States Court¬ 
house, 225 Cadman Plaza East, Borough of Brooklyn, City 
and State of New York, on the 20th day of September, 
1974, at 4:30 o’clock in the afternoon of that day, or as 
soon thereafter as counsel can be heard, for an order 
(1) dismissing the indictment against the defendant, 
Thomas McNamara, pursuant to Buie 12(b)(1) of the 
Federal Rules of Criminal Procedure, on the ground that 
the Court does not have jurisdiction thereof, and (2) for 
an examination of the Grand Jury Minutes pursuant to 
Rule 6(e) of the Federal Rules of Criminal Procedure, 
together with such other and further relief as to this Court 
may seem just and proper. 

Dated: Mineola, New York 
September 16, 1974. 

Yours, etc., 

/s/ Leonari> J. Mkiselman 
Leonard J. Meiselman 
Meiset.man & Reilly 
Attorneys for Defendant, 
Thomas McNatnara 
Office & P. O. Address 
170 Old Country Road 
Minec'a, New York 11501 
Tel. (516) 248-2400 
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Motion to Dismiss Indictment 


To: 

United States Attorney 
Eastern District of New York 
225 Uadinan Plaza East 
Brooklyn, New York 11201 

Ronald P. Fischettj, Esq. 
Attorney for Defendant, 

John DeLiso 
522 Fifth Avenue 
New York, New York 10036 

Grunewald, Turk & Gillen, Esqs. 
Attorneys for Defendant, 

John McNamara 
16 Court Street 
Brooklyn, New York 11241 

John Leone, Esq. 

Attorney for Defendant, 
Alphonse Merolla 
32 Court Street 
Brooklyn, New York 11201 

Ms. Marion Seltzer 
Federal Defender Services Unit 
Legal Aid Society 

Attorney for Defendant, 
Alphonse Merolla 
26 Court Street 
Brooklyn, New York 11201 


( 
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A ffidavit of Leonard J. Meiselman 

UNITED STATES DISTRICT COURT 
Eastern District of New York 
Docket No. 73 CR 442 


United States of America, 


—v.— 


John De Liso, John McNamara, Thomas McNamara, 
Alphonse Merolla, Angelo Merolla, Rocco Merolla, 

Defendants. 


Docket No. 73 CR 1066 

United States of America, 


—v.— 


Alphonse Merolla, aka “Fat Nicky”, “Penguin”, 

Defendant. 


State of New York, 

County of Nassau, ss.: 

Leonard J. Meiselman, being duly sworn, deposes and 
says: 

1. That I am an attorney duly licensed to practice law 
in the State of New York. 
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Affidavit of Leo'nard J. Meiselman 

2. That 1 am a member of the firm of Meiselman & 
Reilly, the attorneys representing the defendant, Thomas 
McNamara, who is charged, along with other named de¬ 
fendants, in a one count indictment alleging a violation 
of Title 18, United States Code, Section 1951. 

3. That this affidavit is submitted in support of a motion 
for an order dismissing the indictment against the de¬ 
fendant, Thomas McNamara, on the ground that the Court 
does not have jurisdiction thereof, and for an examination 
of the Grand Jury Minutes pursuant to Rule 6(e) of the 
Federal Rules of Criminal Procedure. 

4. That I have made and caused to be made an investi¬ 
gation in this matter, and make this affidavit upon informa¬ 
tion obtained thereby and from papers, documents and 
records in my possession. 

5. That the indictment attached hereto, made a part 
hereof and marked Exhibit “A”, recites, in substance, that 
from March 1, 1972 to June 28, 1972, HarMac Contracting 
Corporation was “ * * * engaged in the construction * * * 
of a building on behalf of the defendant, Thomas Mc¬ 
Namara, and the McNamara Re New Cars, Incorporated 
* * * that for the purpose of such construction, HarMac 
moved articles in interstate commence; that from June 1, 
1972 to the date of the indictment, the defendants con¬ 
spired “ * * * to obstruct, delay and affect commence and 
the movement of articles and commodities in such commerce 
by extortion, as that term is defined in Section 1951 of 
Title 18, United States Code”. 
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Affidavit of Leonard J. Meiselman 

6. That the dates when the violence and extortion al¬ 
legedly occurred are more definitively set forth as June 
5, 1972 and June 28, 1972 in the Bill of Particulars dated 
October 2, 1973 (attached hereto as Exhibit “B”). 

7. That the contract for the construction of the said 
premises was on a AIA form and dated February 24, 1970 
(sic) 1972. It was marked as an exhibit on the previous 
trial of this defendant. Article 14. Section 14.2.1 of the 
General Conditions ot the contract provided the conditions 
under which the contract could be terminated bv the owner. 
It reads as follows: 

“14.2 Termination by the Owner 

14.2.1 If the Contractor is adjudged a bankrupt, or if 
he makes a general assignment for the benefit of his 
creditors, or if a receiver is appointed on account of 
his insolvency, or if he persistently or repeatedly re¬ 
fuses or fails, except in cases for which extension of 
time is provided, to supply enough properly skilled 
workmen or proper materials, or if he fails to make 
prompt payment to Subcontractors or for materials or 
labor, or persistently disregards laws, ordinances, 
rules, regulations or orders of any public authority 
having jurisdiction, or otherwise is guilty of a sub¬ 
stantial violation of a provision of the Contract Docu¬ 
ments, then the Owner, upon certification by the Archi¬ 
tect that sufficient cause exists to justify such action, 
may, without prejudice to any right or remedy and 
after giving the Contractor and his surety, if any, 
seven days’ written notice, terminate the employment 
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Affidavit of Leonard J. Meiselman 

of the Contractor and take possession of the site and 
of all materials, equipment, tools, construction equip¬ 
ment and machinery thereon owned by the Contractor 
and may finish the Work by whatever method he may 
deem expedient. In such case the Contractor shall 
not be entitled to receive any further payment until 
the Work is finished.” 

8. That under date of June 24, 1972, the Owner ter¬ 
minated tin; contract by written notice. A copy of such 
notice is attached hereto, made part hereof and marked 
Exhibit “C”. The notice was sent by certified mail and 
received by the Contractor on June 26, 1972. A copy of 
the signed receipt is attached hereto, made a part hereof 
and marked Exhibit “D”. 

9. That on June 21, 1972, and prior to the written notice 
of termination, the Building Department of the Town of 
Brookhaven had placed a violation on the structure as be¬ 
ing unsafe under the provisions of Part 3, Section C-301, 
Paragraph A, of the New York State Building Code (NY 
CRR, Sec. 830), and the premises were posted. The notice 
posted (a copy of which is attached hereto, made a part 
hereof and marked Exhibit “E”) states, among other 
things: 

“DO NOT CONTINUE WITH CONSTRUCTION OR 
USE OF PREMISES UNDER PENALTY OF FINE 
AND IMPRISONMENT OR BOTH.” 

10. That subsequent to the posting, construction could 
not continue. If interstate commence was affected or de¬ 
layed, it was by operation of law. 


o 
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Affidavit of Leonard J. Meiselman 

11. That upon the delivery of the written notice of ter¬ 
mination, the contract effectively came to an end. Irrespec¬ 
tive of any several remedies that the parties thereto may 
have with respect to such notice, or any acts which could 
possibly be interpreted as a violation of a state criminal 
statute, the contract was, nevertheless, effectually termi¬ 
nated. Any actions by the parties thereto could not and 
would not, therefore, affect interstate commence. 

12. That should the authenticity or accuracy of the 
facts set forth herein be challenged or placed in issue, it 
is respectfully requested that the Court order a pre-trial 
hearing to determine the same. 

13. That, upon information and belief, the facts referred 
to herein were known to the Government when the matter 
was presented to the Grand Jury. It is, of course, not 
known whether such facts were furnished to the Grand 
Jury. 

14. That the contract having been effectively terminated 
and the parties having been prohibited from proceeding 
by force of law, the actions ot' the parties would no longer 
"affect” interstate commence, and there could be no viola¬ 
tion of the Hobbs Act. 

Wherefore, it is respectfully requested that the Court 
enter an order dismissing the indictment against the de¬ 
fendant, Thomas McNamara, on the ground that the Court 
lacks jurisdiction thereof. It is also respectfully requested 
that the Court enter an order allowing the defendant to 







Affidavit of Leonard J. Meiselman 


examine the Grand Jury Minutes. In the event that the 
Court will not permit such examination, it is respectfully 
requested that the Court itself examine said Minutes to 
determine whether the facts furnished herein were pre¬ 
sented to the Grand Jury, and should the Court find that 
such facts were not presented, enter an order dismissing 
the indictment on such grounds. If the Minutes show such 
presentation, then the indictment should be dismissed for 
lack of jurisdiction. 

/s/ Leonard J. Meiselman 
Leonard J. Meiselman 


Sworn to before me this 
16th day of September, 1974. 

/s/ John J. Reilly 
John J. Reilly 

Notary Public, State of New York 
No. 52-8533101 
Qualified in Suffolk County 
Commission Expires March 30, 1976 
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Exhibit A 

[Copy of Indictment] 







Exhibit B 


[Copy of Bill, of Particulars] 


f 
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Exhibit C 

[Defendant McNamara's Exhibit AQ in Evidence] 

June 24. 1972. 

Mr. Harry Goberman, 

J.18 Southern Blvd. 

Hauppauge, N.Y. 11787, 

Re.: Contract of February 24. 1972, for Automobile Sales¬ 
room, 5184 Nesconset Highway, Port Jefferson Sta¬ 
tion, N.Y. 11776. 

Dear Sir: 

Notice of termination of the above contract is hereby 
given under article 14.2.1 of said contract, because ot vio¬ 
lations of building department regulations and breeches 
of contract including but not limited to: 

1. Failure to make payments to the sucontractors etc. 

2. Substantial violation of a provision of the Contract 
Documents. 

3. Failure to sully enough proper skilled workmen. 

4. Not adhering to provision of Article 15.2.0. 

5. Violation of local ordinances. 

Very truly yours, 

McNamara re-New-cars, Inc. 
President. 




O' 


■> ■ 
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[Affidavit of Service by Mail] 






35a 
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„ UNITED STATES DISTRICT COURT 
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3 EASTERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA, : 

-against- : 73-CR- 1 < 1 l2 

JOHN DeLISO, JOHN McNAUARA, : 73-CR-1066 

THOMAS McNAMARA, ALPHONSE 

MEROLLA and ALPHONSE MEROLLA, : 

Defendants. : 

-x 


United States Courthouse 
Brooklyn, New York 

September 20, 197*1 
4 :30 o'clock p.m. 


15 

16 Before: 

17 HONORABLE JOHN F. DOOLINQ, JR., U.S.D.J. 
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2 

2 Appearances: 

3 

DAVID Q. TRADER, ESQ., 

4 United States Attorney 

for the Eastern District of New York 

5 

BY: DAVID T. RITCHIE, ESQ., 

6 Assistant United States Attorney 

7 

8 MICHAEL J. QILLEN, ESQ., 

Attorney for defendant John McNamara 

9 

]0 LEONARD T. MEISELMAN, ESQ., 

Attorney for Thomas McNamara 
n 170 Old Country Road 

Mineola, New York 11501 

12 

13 JOHN LEONE, ESQ., 

Attorney for defendant Merolla 

14 

MARIAN SELTZER, ESQ., 

5 Attorney for defendant Merolla 

16 

17 

18 

19 

20 
21 
22 

23 

24 


25 






MR. GILLEN: Good afternoon, your Honor. 

MR. RITCHIE: Good afternoon, your Honor. 

THE COURT: Good afternoon. 

All right, Mr. Gillen. 

MR. GILLEN: Yes, sir. Your Honor, I*xn 
covering this afternoon for Mr. Plschettl. 

THE COURT: And for Mr. Leone? 

HR. GILLEN: Mr. Leone, I think, will be here. 

I have spoken to Mr. Leone about an hour ago and _ 

iHE COURT: I thought we had got a last minute 
message that he would ask you to cover for hlmT 

MR. GILLEN: Pine. Then I will do so, your 
Honor. In fact, I had expected him In ray office, 

THE COURT: I think so. 

MR. GILLEN: Okay. Pine. 

THE COURT: All right, sir. 

MR. GILLEN: Preliminarily, your Honor, your 
Honor had granted the — Miss Tomaaelli’s Grand Jury 
minutes and they have been supplied by Mr. Ritchie. 

However, In a letter written by Mr. Ritchie, 
he says: "In compliance with the order of September 
16 , I 97 H and reliance upon the likelihood of 
Miss Tomaoelll's being called as a witness by either 
the U. S. or a defendant, attached please find a copy 
of the Grand Jury minutes." 


THE COURT: Yea. That was In — if you will 
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1 

tain* of the terms of my order, that makes sense. 


2 

MR. GILLEN: Pine. But I Just want to bring 


3 

up to the Court, I had represented in open court on 


4 

a number of occasions that I had Intended to call 


5 

Mi 3 s Tomaselli. I do. I did call her in tne first 


6 

instance, but I don’t think it would be proper for 


7 

the Government to call her on their direct case. 


8 

T1IL COURT: Why not? 


9 

MR. GILLEN: Well, quite frankly, I have read 


10 

these minutes and it's 66 pages and — 


11 

THE COURT: Oh, I know It. 


12 

MR. GILLEN: Yea. Pine. 


13 

THE COURT: I read them, too. 


14 

MR. GILLEN: I know that, sir. But what's 


15 

happened here, I don't know whether the Government's 


16 

going to take a defense witness, trying to use her o n 


17 

their direct case and have her declared as a hostile 


18 

witness to a Jury to create some aura of suspicion 


19 

of her testimony. 


20 

I think that would be grossly unfair. 


21 

THE COURT: That’s too — 


22 

MR. GILLEN: To create an aur* of suspicion 


23 

surrounding her testimony. I think it would be 


24 

grossly unfair. She was called in the first instance- 

- 

25 

THE COURT: I think that all that you — you 

• 
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5ee » ttie — an examination of Miss for aselli •testi¬ 
mony £t the earlier trial indicates that she- vas 
called, I think, by "r. John M. .Janara. 

MR. GILLEU: Yes, sir. 

Tlii: COURT: Essentially to testify that_ 

as to her observation of the nnysical condition of 
hr. Gobeman on either the 2litn of June or the 5t:i of 
June. I forget. 

i!F?. RITCHIE: 5tn of June. 

TiiE COURT: Perhaps both dates, but sped ficall 
I tiiink, tiie 23th of June. And as I recall, sub¬ 
stantially, that's all that you asked her to testify 


MR. GILLEiJ: That may be correct. 

MR. RITCHIE: Your Honor, I believe what 
happened was that Mr. Gillen Questioned her concerning 
the 28th of June and then Mr. iioey brought up tiie 5th 
of June. 

THu COURT: Then Mr. Iioey was interested in 

proving something else, which actually he never follow* 
through on, the stock certificate book and the 
question of stock ownership, I believe. 

MR. RITCHIE: Yes, your Honor. And also, he -- 
I believe it wa3 he who questioned her about the 5th 
of June, the condition of Mr. Goberman or the 5th of 


t 
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June. 

YHi'. COURT: Pcrnapa so. But in any event, 

Jr. Pollack, without objection, called — 1 mean, 
examined h?r about tne circumstances of the execution 
of tne two instrumenta, as I recall it. 

"o that you could -- I mean, reading her trial 
testimony would be a little difficult tc say at the 
end whose witness she was. 

3he wa3 your witness, certainly, a defense 
witness, for the purpose of showing that, to the 
extent that her testimony could, tnat there was no 

J 

evidence of physical abuse exhibited by Mr. Joberman's 
person, and some other things. And tnat Mr. Pollack 
had used her for the purpose of showing; aometning 
more about the circumstances of the transfer of the 
trailer? ho. Toe execution of that strange, was it, 

^ 51 form? And the execution of the contract release. 

Row, I think most of this Grand Jury testimony 
has been further on those topics that Mr. Pollack 
opened with her. Don't you agree? 

MR. QILL&I: iixeept, your Honor, this Grand Jury 
testimony, most respectfully, is the result of a 
badgering of a young girl in the secret atmosphere 
of the Grand Jury. 

And honestly, what was done here — what's the 
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1 

color of iier pants, what's the color of somebody else's 


2 

pants, now many buttons on the blouse. We have an lnst< 

ince 

3 

here, page 33 where thl3 girl say3, ”1 saw thin fellow 


4 

sign on June 'jth." 


5 

'How do you know you 3au him sign?" 


6 

"Well, I saw him with my eyes." 


7 

"How do you know you saw him?" 


8 

Over and over again. 


9 

TiiE COURT: Just stay with that, now, what I 


10 

think you'll find there, because I believe if you go on 


11 

a little bit, 3he was — I mean, Mr, Ritchie, 33 I 


12 

recall, 3aid to her, "How, do be careful what you say. 


13 

Do you really remember seeing him sign It?" 


14 

She said, ".’Jo." 


15 

Hit. QILLEH: She didn't say no, your Honor. 


16 

THE COURT: I think at one point 3he did and 


17 

then a little later she came back to testifying in 


18 

the vein that was assuming that she saw it. 


19 

I didn't check back through the rest of the 


20 

record because I don't remember what the testimony was 


21 

about, the MV51 and I frankly couldn't tell whether 


22 

Mr. Ritchie was warning her of saying something that 


23 

other evidence indicated couldn't have been so. 


24 

In other words, tnat possibly her role was 


25 

limited to locating and giving them tho MV51 form 

which WB3 then dealt with by others elsewhere because 



# 
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not her name but the notary's name appeared on it. 

She wasn't a witness of course — a witness of 


record on either of these documents. Mow, I think 
it vjouIu be fair to 3ay that a pood deal of Mr. Hitchl 
testimony — examination v;as addressed to emphasizing 
circumstances which would seem to make it rather 
unlikely that she would have been called in there at 
all. 

MR. GILLEN: Called in where, your Honor? 

THE COURT: To Tames McNamara's office down 

the nail. 

MR. GILLEN: I disagree, your Honor. You are 
looking at it from — of course, the Court's view¬ 
point . 

THE COURT: No. All I'm saying Is this: A 
witness doesn't belong to either side. 

MR. GILLEN: No, sir. I know that. 

THE COURT: A witness belongs to the truth. 

MR. GILLEN: Yes. 

THE COUnT: And can be called by anyone 

Interested in adducing the truth. 

MR. GILLEN: I agree with that, sir. But what 
I say what happened here, for instance, at page 33» 
line 21: 

"Question: You don't know whether you saw him 
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1 

on June 5tn or not. 13 that correct? 


2 

"Answer: I guess I have to say yes. I'm 


3 

sure no was there and I' r.« sure I 3aw — but now I'm 


4 

alraid to 3ay anything because If he wasn't tnere, 


5 

tnen you are going to say how cone you said you saw 


6 

hiru. lie says he wasn't there. I know lie had to be 


7 

there that day when he signed that. Whether I 


8 

watcned him sign it or —" then he breaks in. 

■ 

9 

THE COURT: That's the big tning. That's tne 


10 

uig thing,"whether I watcheu him sign I, I can't 


11 

say." 


12 

MR. GILLu.'nJ: But thl3 is after 3^ pages. 


13 

Aa a matter of fact, if that's so, this is after — 


14 

tills is the page 33 and 3^ — after the sane tiling 


15 

over and over. That would not be permitted in the 


16 

court. 


17 

THE COURT: That's why I gave you the minutes, 


18 

because I thought in the circumstances it was proper 


19 

tiiat you should have them, if she was going to be a 


20 

witness. 

1 

21 

MR. GILLEN: I appreciate that, your Honor. 


22 

f 

THE COURT: But that's all. 


23 

MR. OILLEN: What I am saying — 


24 

THE COURT: I cannot say to Mr. Ritchie, 


25 

J _ 

"Don't you call her." You are 3aylng, in effect. 

J 



I 
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will you rule now that he nay not examine her as if 
she were an adverse witness. 

MR. GILLEN: Or a hostile. 

Til. COUnT: My answer to that would be, "Well, 

the witness certainly isn’t adverse now, I don't near 
her being adverse. The first tine she is adverse, 
she may be examined as 3uch. But 3he does not take 
the stand with any presumption of her nostllity or 
of aer being an adverse witness. 

'•1R. OILLE.’J: I most respectfully submit, your 
Honor,that in tne context of tne whole case, in the 
context of the first trial, Miss Yomaselli's position 
and in the context of the Oran Jury Interrogation — 

THE COURT: I think you have made your point. 

MR. OILLEfJ: Yes, air. 

THE COURT: If your point Is that you wlshto 
In effect get a ruling that the Government Is not 
free to call her as a witness on Its case In chief, 

I decline so to rule and you may have your exception. 

MR. GILLEH: I make one further motion, your 
Honor, and I would move to dismiss this indictment 
on the grounds that the Government has interfered 
with the defense to the extent that it nas called 
Hiss Tomaselll into a Grand Jury knowing full well 
she was a defense witness in the first case and havir 
every reason to believe she would be a defense witne: 
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in the second case. And that because of the 6^ parses 
that the Government nas affirmatively tampered with tut 
integrity of the process of tue Court and v/itu tne 
Integrity of a witness. 

I r..o3t respectfully,and I make that motion In 
all sincerity, sir, because I don't tnini; the hovorn- 
ment should oe permitted to do tills. 

THU COURT: nave you any cases on that? 

MR. GILLhh: Jo, sir. 

What I do have Is Just the whole history of 
fairness of tne courts. 

THU COURT: ho. have you any authority? 

MR. OILLU'J: ho, 3ir. Because I've never known 
of tills happening before. We are talking about a 
particular case in a particular court. 

THU COURT: Tnat Is right. 

MR. GILLUh: And a particular set of facts. 

THU COURT: That 13 right. 

MR. GILLUil: I most respectfully submit tnat 
this la tampering with a defendant's rights. 

THU COURT: All I want to know Is, have you 

any authorities at this point? 

MR. GILLU.i: ho, 3lr, I do not. 

THE COURT: And nave you ever heard of anything 
like this? Because after all there are 50 states. 
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’lust have happened somewhere, sometime. 

R. GILLE.i: Probably did. Maybe the Court 
dismissed the indictment so it never went up on appeal 
and that’s the end of It and it is not reported. mat 
could be the reason for tuis type of thin?;. 

i'nd COURT: If it was dismissed before trial 
it could go an on appeal. 

GILLEU: That is right. 

That's wnat I’m saying, but I've never heard 
of this .happening uefore. This is grabbing a witness 
and doing this. -Jltn no reason. 

Tlih COURT: how about looking in the books for 

me? 

MR. 3ILLE..: I will. I will. 

Tills COURT: All right. 

MR. GILLL.J: I will. 

MR. MElUELMAu: Your iionor, may I respectfully 

Join In Mr. Gillen's motion? 

THE COURT: Ye 3 . All motions are — unless 
other defense counsel ask not to be associated with 
the motion, tney are assumed to have Joined in the 
motion. 

MR. METSKLMA.'J: And may I go further in this 
respect? In the event that the Court does not grant 
Mr. Gillen's motion to dismiss the Indictment on the 


* 
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ground tnat tne prosecution lias tampered witn the 
integrity of tne defense, then T ask tnat trie minutes 
of the brand bury concerning ’lsr> '’or.aselli oe 
suppressed, for tne reason tnat it was illegally and 
improperly on tallied. 

I thin* all of us are — sufficiently lonr at 
t ie har, your iionor. 

'.ilh COURT: You rove nov. to , in.effect, 
prevent hr. Hltc.uie from using tne brand Jury testi¬ 
mony of "ins Tomaselli? 

•1R, L.',I3.. LI A.i: Ti.at's correct, clr, on tuese 

grounds. 

Tlii COURT: In examining or* cross-examining 
her as a witness? 

MH. 'hlSLLMA 1: Tnat is correct, sir. 

flip. COURT: Is that your motion? 

MR. Mdllir.L Akl »: Yes. I would say, sir. 

Till. COURT: Is tnere anyone el3e wno wisnes to 
— anyone who wlsne3 to dl3clain that motion? 

MR. GILLrhi: No, sir. We all .loin in the 
motions. Mr. Leone is nere, your Iionor. 

’If. SLLTCLR: Lxcuse me, vour Honor. I haven't 
ueen given a copy of tiiose minutes. 

MR. RITCHIE: You'll receive a copy. A copy 
has been sent to you. 


MS. SELTZER: I can't at the moment why we 







I 
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disclaim. 

2 

THE COURT: I can't hear you. 

3 

MS. SELTZER: I won't know why I would want to 

4 

disclaim being part of that motion but I don't know 

5 

what's in those minutes. In any event and I would like 

6 

to receive a copy. 

7 

THE COURT: I think Nr. Ritchie 3aid you'd get 

8 

them. 

9 

MR. RITCHIE: They were sent out either — they 

10 

were 3ent out two days ago. They should be at your 

11 

office by today, I would think. 

12 

THE COURT: Should be there. 

13 

MR. GILLEN: May tines, your Honor, mall In 

14 

Brooklyn can take three, four day3. When you mall It 

15 

out to the Island it only takes a day. I don’t know 

16 

wny that happens. 

17 

TilE COURT: All right. 

18 

Mr. Ritchie? I take It you do not assent to 

19 

either view? 

20 

MR. RITCHIE: Ho, I don't, your Honor, for 

21 

these reasons: With respect to the Illegal obtaining 

22 

of the evidence and the suppressability of the 

23 

evidence, I would 3ay this: She was properly 

24 

summoned before a proper Grand Jury. It was a proper 

25 

Grand Jury because it was investigating at that time 


Q. 
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question. 

MR. RITChIL: The criminal complaint number in 
tnls ca 3 e , your Honor, was 720213, that resulted in 
tills indictment. 

•;■]{’£ COURT: Is there 6ome formal procedure that 
opens sometnlnfi up before such a — an indictment — 
such a Grand Jury testimony is taken? 

HR. RITCHIE: Ho, your Honor. It's initiated 
with the subpoena and the drawing up of the U. 3. 
Attorney's file, with the particular criminal complaint 

number. 

HR. MEISELMAii: May I call your Honor's 
attention — 

THE COURT: What does — I mean, is there a 
file Jacket opened or — 

MR. RITCHIE: Ye3, your Honor. 

THE COURT: An index card prepared? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: And does that indicate what the 
topic is and who the prospective defendants are? 

MR. RITCHIE: Ye3, your Honor. 

THE COURT: And Is that done beforehand? 

MR. RITCHIE: It would have been done by this 
time for me to have a number or else it would have 
been done at that time. 
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THE COURT: Is that material available to be 
shown to counsel, to allay their fears? 

MR. RITCHIE: Hot at this time, your Honor, but 
I can make It available. It's In a closed filed. 

When I decided to continue with this indictment, I 
closed out that file. 

THE COURT: But there Is such a file on It 
that can oe produceu? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Could you send for It now? 

MR. RITCHIE: I couldn’t get It today. I could 
get It for Monday, your Honor. 

MR. GILLEN: Fine., It's ten to 5:00, your 
Honor. I think the U. S. Attorney’s office is open 
until 5:30 if isy memory serves me correctly. 

HR. RITCHIE: Most secretaries leave at 5:00 

o’clock, your Honor. At least in ny office. 

THE COURT: On Friday, I think — 

MR. MEISELMAN: I tnlnk It speaks for itself, 
your Honor, that the — the captioned page of the 
proceeding before the Grand Jury although It has no 
Index or docket number, has a caption of U. S. of 
American v. Tnomaa McJ.amara. 

MR. RITCHIE: Quite correct. 

MR. MEISELMAII: Which would lead me to believe 
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2 

3 



that It refers to Thomas McNamara. 

MR. RITCHIE: Your Honor, It refers — 

MR. MEISELMAN: And Thomas McNamara 

MR. RITCHIE: That Thomas McNamara who Is 
sitting right over there. 

MR. MEISELMAM: fnomas McNamara nad already 
been Indicted. 

THE COURT: There’s no question about that. 

MR. NEISELKAN: He had not testified in the 
prior trial. So there is no question of perjury. 

THE COURT: There Is no question about that. 

MR. RITCHIE: A subsidiary interest of mine was 
possible subornation of perjury by Mr. McNamara on 
Miss Tomaselli and that’s — the Government did not see 
a possibility of successful investigation with respect 
to that at this time. 

MR. GILLEN: I might say there are two witnesses 
subpoenaed at that time. Another defense witness, 

Det. 0111, was also oalled. 

MR. RITCHIE: Det. 0111, your Honor, was under 
subpoena by the U. S. In the original trial. The U.S. 
In the original trial In the exercise of its trial 
tactical discretion didn’t choose to use Mr. 0111. 

I had never spoken with Mr. 0111 until after that 
trial. I did not put him in the Grand Jury that day 
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because Miss Tomaselll did take a while and I didn't 
have available Grand Jury time. And rather than 
Inconvenience him, I spoke with him in ray office and 
I let him go home. 

MR. GILLEM: Was he the subject of subornation, 
too, your Honor? 

We have had a representation of subornation of 
perjury in this Court. 

THE COURT: He has not given any representation 

I 

of subornation of perjury. The argument is not 
advanced by saying any things that were not said by 
Mr. Ritchie. 

MR. MEISELMAN: I can see, your Honor — wnere— 

THE COURT: Mr. Ritcnie, I think you said 
something else connected wlththe indictment in 


7 3-0R-** 2 ? 

MR. RITCHIE: Your Honor, the primary interest 
of the Government at that time was to return a super¬ 
seding indictment. Your Honor, himself, expressed 
some dissatisfaction with the vehicle used to bring th! 
case before the Court. A 1951 conspiracy indictment. 

You had thought it was a cumbersome way to 
proceed. I considered returning an indictment to 
include either one substantive Hobbs Act violation; 


8 


two substantive plus the conspiracy Hobbs Act 
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violations; tv/o substantive plu3 tne conspiracy 
liobbs violation, plus a Rico count, under 10 U.S. 

Code, 1962. 

From ny own reasons, I chose to proceed with 
the old indictment. After Klvinp; it much tnouc;ht and 
after speaking with a number of individuals about the 
particular form for the indictment. There is a 
number of crimes that were stated that have not been 
charred. And we will proceed with thl3 Indictment 
to Its conclusion and its conclusion will be the con¬ 
clusion of that particular transaction. 

MR. GII.LEh: Is Mr. Ritchie sayinp we're roinn 
to have a fr&ctionalized prosecution here? 

MR. RITCHIE: That's precisely what I did not 
say. Just tnls moment, your Honor. 

THE COURT: Sayinr that the only — only put 
a man in Jail once. 

MR. RilLLEh: Or not at all. 

THE COURT: Or not at all. And that if his 
assertions of fact or the Grand Jury's allegations 
of fact are proved, they will prove the offense of 
this statute whicn will suffice to the day. 

Is that it? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: All riRht. 
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how, the motion to suppress and a -- and the 
argument is that the use of this testimony in evi¬ 
dence by you, either on examination or cross- 
examination, should bo prevented 0 / an order in tne 
nature of a suppression oraer. 

What do you sav to that? 

M! 1 . HITCiilL: Your honor, I don't itnow way 
why even If -- even if t m worse tnat's been assumed 
wer; nrove, tnat that testimony should he suppresseu. 

I don't tnink there is any legal supoort for- that 
and T don't tnink there is any — any real Justifica¬ 
tion for it whatsoever. 

I don't think there is any legal authority 
for t/.e suppresslcm of evluence garnereu in tnat mannai 
ortalniy not in violation of anybody's fourth 
Amendment rim. its. 3he was subpoenaed. 

VH : CObKi’: I suppose if anyone's rignts, it 
would be Miss fonaselli's right. 

MI;. HI'fCnlL: inat Is correct, your Honor. 

dp. OIHLnh: *.ot in the totality of the 
circumstances acre. ,ot in the totality of circum¬ 
stances here, vour honor. J'hat would oe so If it v/as 
Just -- wo were Just talKlng aDout iiias Tomaselll. 

We v;ouldn't nave standing to nrmue on a motion to 


suppress. But we're saying tiie totality of the 






\ 
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1 

circumstances here gives us standing to make the 


2 

argument. I make the motion to auprress. 


3 

’Hi. MEISELMA.J: Otherwise, your Honor. 


4 

TKL COURT: Tne fact that she was examined as a 


5 

witness ocfore the Grand Jury. That's the totality 


6 

of the clrcumstunces. 


7 

MR. GILLLh: ho. She was also a defense witness 


8 

and It war. stated — and intended she would continue. 


9 

THE COURT: She was a witness called by the 


10 

defense. 


11 

MR. OILLEh: That is correct. 

J 


12 

MR. MEISLLMAh: Also a witness tnat tne prose¬ 


13 

cution undoubtedly knew would again oe calleu. 


14 

.low, they tooK, In effect, your Honor, a pre- 


15 

trial deposition, how, if tney knew of other witnesses 


16 

thev could — If unhindered, also take pre-trial 


17 

depositions there. 


18 

I need not advise tills Court the function of 


19 

a Grand Jury. It is not to take a pre-trial depositloi 

» • 

20 

THE COURT: I think in the light of my 


2! 

memory, perhaps it is needless, yes. All right, then 


22 

nobody has any cases, on either side? 


23 

MR. RITCHIE: Your Honor, I wasn't prepared to 


24 

a.-gue this. I wasn't aware of the motion. 


25 

THE COURT: Excuse me? 



j 
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MR. RITCHIE: I wasn’t prepared to argue this. 

I wasn’t aware of any motion. 

THE COURT: They hadn't had a chance to read It 
yet,. They weren't really prepared to argue it either 
so this is a standoff then. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: All right. Then if anybody has 
any authority to submit on either side of the point, 

I would appreciate sending it in, their sending it 
In. 

All right. How, to the business of the day, 
which is your motion, sir. 

MR. MEISELMAJ1: Yes, sir. 

Your Honor, I am addressing this motion to the 
lack of Jurisdiction of the Court with respect to 
a prosecution under the liobbs Act because of the lack 
of affectation of structure, hinderance or delay with 
respect to the requirement of the Hobbs Act concerning 
interstate commerce, with respect to and under a rule 
12 (b)l and,secondly, under Rule 6(e) for an examina¬ 
tion of the Grand Jury minutes. 

The facts upon which I base this motion are 
relatively simple. I need not bore the Court with a 
recitation of the origin of those facts. The contract 
for the construction of the building, entering into the 










0 


construction and so on. Suffice It to say, that there 
come a time on June 21, 1372, when the authorities 
In tne person of t:ie ’/own of SrooKhaven In Suffolk 
County issued an order olnclnr, a violation unon these 
nremlses an A c’derlnr any and all persona to cease and 
desist for entering uuon or usinr the said nrenlses. 

1 have affixes a copy of sues posting to the 
movinr papers. I would at this time, if your Honor 
please, like to exhibit to tne Court the post lap of 
the premises tnemselves. 

(Showlnr to the Court.) 

'■Yii . : ‘CIo."LMA.I: On June 24, u v certified mall, 
a letter of termination of the contract under oarar.rap’n 
14.2.1 was mailed ot iiarry Coberr.an at iiariaac and it 
waa receiptee by nira on June 26tn. 

I have discussed thi3 natter with hr. ditchle 
oefore tills argument and he advises me tnat in sub¬ 
stance ne doesn’t arpue or challenge tnese facts. 
Indeed, in als answering affidavit, ne in effect, 
bolsters the facts by advising the Court that at the 
tine — that in bccenber of 1372, before lr. Klein’s 




appearance oefore the Orand Jury, ne was made aware 


by !r. Klein that the Town of Brooxhaven Liuiluln^ 
department nad placed such a violation upon the 


premises and had banned further construction thereof. 
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It i3 interesting to note that tills i3 not a 
violation as Mr. Ritchie seems to infer in his affi¬ 
davit which requires a receivership. I think the 
word receivership should be in quotes. It was a 
violation with respect to part 3, section C-3, para¬ 
graph A of the Wew York State Building Code and I 
have here an official copy of the building code, your 
Honor, and it is where the building is unsafe oecause 
they cannot safely sustain their weight and it was 
for bat reason that the Town of Brookhaven posted the 
structure against further continuance and advised 
any and all persons by the public posting that to 
enter upon or continue with the construction of the 
building would make them liable to a fine or imprison¬ 
ment or both. 

At that point in time, your Honor, the construc¬ 
tion was interdicted by force of law and having been 
so interdicted, the contract was terminated. 

how, it could possibly be argued that it was 
only a temporary termination and that at such time 
as the building was made safe, then the contract 
could continue. 

Well, first the building was not made safe for 
quite a period of time after that, but the cases do 
hold that the interdiction does prevent it and 
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certainly the building was in no way, that i3, its 
condition of 3 afety was in no way changed between 
June 21 and June 23, the definitive date when the act 
of violence or extortion is alleged in die bill of 
Particulars. 

In addition, tne contract was effectively 
terminated by McNamara He-New Cars by a writing, 
terminating that contract, received by Harold Goberman 
at Harmac and effectively and effectually terminating 
the relationship between them. 

Assuming arguendo, your Honor, that the contract 
was improperly terminated, that, of course, would give 
rise perhaps, if the parties so desired, to civil 
litigation between them for damages for breach of 
contract. But it.nevertheless.effectively terminated 
the contract. 

The contract having been terminated, the 
relationship of the parties was severed, and therdbre, 
even — and not admitting it, your Honor, but assuming 
for the aake of argument, that the events of June 28th 
were extortionate or violent or wrongful in any way, 
they may have been if so done by the defendant Thomas 
McNamara alone or in concert with others.wrongful 
under State statutes. 

It was not a violation of the Hobbs Act since 
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the contract having been interdicted both by termina¬ 
tion and by operation of law, there was no way that 

interstate commerce could or would be affected there¬ 
after. 

I need not reiterate at this time, your honor, 
the cases cited in my brief. They are sparse, but 
again I don’t think,your Honor, that this point has 
been very much covered in the past. And I respect¬ 
fully submit that on that ground, the Court lacks 

Jurisdiction to prosecute this matter under the Hobbs 

Act. 

Now, turning our attention, your Honor, to the 
fact that the Grand Jury either knew or did not know 
of these facts, it is the function of the prosecutor, 
your Honor, I believe, to have produced before the 
Orand Jury evidence of both the termination and of 
the violation and posting of the premises by the Town 
of Brookhaven. Tha. they knew of such termination is 
evident from toe fact that at the trial of the previous 

action, Mr. Ritchie alleged that he knew about the 
June 24th letter. 

In his affidavit, he acknowledged that he knew 
about the violation because he had interviewed the 
official representing the Town of Brookhaven. Ve 
do not know if those facts were placed before the 
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Grand Jury. If they had been, I do not see, your 
Honor, how the Grand Jury could possibly have returned 
an Indictment with respect to the events of June 28th 
and if they had, I think it would properly have been 
addressed by a motion to dismiss based upon the Grand 
Jury minutes. 

If they had not been placed before the Grand 
Jury, then most certainly the evidence naving been 
withheld, I respectfully urge this Court and suggest 
that the indictment should be dismissed, in any event. 
That is the defendant Thomas McNamara’s argument, 
your Honor. 

THE COURT: Mr. Ritchie? 

MR. RITCHIE: Your Honor, with respect to the 
motion to dismiss the indictment, there are two pieces 
of evidence proffered, really, by Mr. Meiselman. One 
of the pieces of evidence proffered was the notice. 

The notice really doesn’t say very much. My affidavit, 
I think, states better what actually happened. 

What happened was that on June 20th there was 
an inspection of the building. On June 21st, the 
building — 

THE COURT: Is that the one that related to the 
girder construction? 

MR. RITCHIE: It had to do with — I«ye beams 
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and steel Joists. It Is a little beyond ray abilities, 
even after having had the assistance of Mr. McNamara's 
consulting architect, when I went out to tne spot, 
after the la3t trial. 

I’d liae to note that despite tne fact tnat that 
building was posted, I stood under those unsafe eye 
beams myself. Just eight months ago. 

THE COURT: That's sometime later. 

MR. GILLEN: After tne — 

MR. RITCHIE: I am not arguing tne merits of 
the contract case now. I'd like to note -- 

THE COURT: No. 

MR. RITCHIE: — that with respect to the 
argument on force of law — 

THE COURT: ;.o. I think what we have to deal 
with nere is the fact tnat whether or not the 
termination notice was sent, the transaction of June 
28th took effect. And -'r. Meiselman's argument is that 
at the time when the June 28th transaction took 
effect, there couldn't be any interference with inter¬ 
state commerce because Mr. Ooberman was out of tne — 
of any influence on commerce at all. Because he 
was off the Job. He and Hartnac were off the Job. 


25 


MR. RITCHIE: Your Honor, the fact is that we 
have records of Mr. Tabee from tie last trial; I think 
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your Honor may remember there was a lot of controversy 
over the dally records kept by Mr. Tabee. Mr. Tabee 
kept records of work done on the Job site and admittedly 
after Tune 20th, that work became mere custodial work. 

Yet, nevertheless, Mr. Goberman's employees 
were working there throughout the period until July 2nd 
or 30. I’d submit that the posting of the job — 

THE COUHT: Ho. I don't think the notice — 
the Town's notice of termination has anytning to do with 
the case. I mean, I would — I have some familiarity 
with unsafe building orders and things of that sort 
and they alv/ays mean that you have to take the propertj 
down to the ground, unle«3 the condition pointed out 
In the underlying report is remedied and remedied 
promptly. That's all they mean. 

I don't think that this one meant anything 
different . I understand from the evidence of the 
case that ultimately the structure was completed. Hot 
by Mr. Goberman or by Harmac but as I understand it, 
it was completed. 

Is that right? 

MR. RITCHIE: Yes, it was, your Honor. 

THE COURT: And I take it, without first taking 
the building down to the ground? 

MR. RITCHIE: Yes, your Honor. 


THE COURT: So 
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MR. RITCHIE: With respect to the notice of 
termination, first of all, I don't know whether that 
notice of termination was sufficient. I don't know 
whether tnere was a certification from the architect 
as required In tne — in the particular clause, 14.2.1. 
But at any rate — 

THE COURT: Who was the architect? 

MR. RITCHIE: The architect at that time was — 

THE COURT: It wa3 not Mr. Oooerman, wa3 it? 

MR. RITCHIE: It was up in the air. There had 
been some back and forth between Mr. Gooerman and 
fir. Mciiamara with respect to who the architect should 
be. There had been one architect named In the contract, 
named Thaddeus Lenanskl. He was named In tre contract. 

At that time and in the time immediately — 
well, in the period immediately subsequent to the 
events of June 5th and prior to the events of June 28th, 
there had been some discussion between the two parties 
to the contract that Mr. LemansKi snould no longer be 
the contract — contractor. 

I believe he submitted a resignation for reasons 
of ill health and that — 

Tll£ COURT: The architect? 

MR. RITCHIE: — a certain other Individual, 


Louis T. Romeo, another consulting engineer, 3hould be 
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the — the architect within — within the meaning of 
the contract. 

Neither one of tnera were — I am not even 3ure 
that there is a licensee architect, hut neitner one of 
tnem designates themselves as architects. Tney call 
themselves consulting engineers, hut they were tne 
arcnitect or to be the architect under tne term3 of 
that A.I.H.N. or conditions. 

But at any rate, that notice of termination was 
sent June 24th, 1972. It was received by Mr. Goherman 
on June 26th, 1972, as evidenced by a certified mall 
receipt that was introduced at the last trial and 13 
part of the moving papers of Mr. Meiselman. 

That notice of termination under the terms of 
the contract required seven days notice. 3o no earlier 
than June 24th plu3 seven, or July 1, could 
Mr. Goberman’s employment have been terminated. So on 
June 28th, Mr. Doberman would have been employed. 

And he was in fact going down to the Job site and he 
had employees on the job site throughout that period 
of time. 

THE, COURT: I had the impression from tne 

evidence nt the first trial that the cessation of work 
was not unconnected with the fact of no money. 
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rather than acknowledgment'of the termination of right 






"V- 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


67a 


32 


to complete. 

Is that right? 

MR. RITCHIE: Well, that’s the contention - 

I believe that there was a — there was more than Just 
a building notice posting. I think there was a — as 
your Honor is well aware, there was a lot of ln-flghtlr 
and I do believe that Hr. Goberrcan contends that one 
of the reasons that the Job was slowed down was because 
he didn’t have the money to proceed. 

I am — I don’t want to litigate that point in 
thi3 trial. 


C 


THE COURT: As I understand it, from the land¬ 

owner’s point of view, the reason for no money was that 
no performance' and no evidence of the application of 
previously paid money on payrolls and material bills 
and the rest of it -- in other words, they felt that 
monies previously‘paid had been diverted from the 
completion of the contract. Something like that. 

Is that right? 

MR. RITCHIE: There was a claim by Mr. Mc.lamara 
that Hr. Goberman had not paid hl3 subcontractors. 

THE COURT: Yes. Or the — maybe the payroll. 
Hot the subcontractors. So that the whole thing was 
a mess. 3ut I take it that the whole point of June 20t 
transaction was to make a reality out of the notice 


25 
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i 




of termination. 


•«H. RITCHIE: I belies so, your Honor. 


THE COURT: In other words, to get nim off the 


contract. 


MR. HITCHIE: That 13 correct, your honor. 


THE COURT: So I think wi;at — what we are 


concerned with is not whether the notice of termlnatio 


was sent, tliat nad not been denied. It Is not — the 


last I heard of It admitted that it was sent properly, 


because I suppose the civil litigation is still going 


on, somewhere or other. So that it was not a self¬ 


executing act. 


Yr. McMamara'o firm and counsel apparently 


shared that view, since that was the purpose of the 


squaring off on June 28th. Was to try to get 


Mr. Qoberman off the contract and that's where the 


alleged violation of law or this item in the alleged 


violation of law came to pass, the use of — alleged 


use of force and violence at that time, to bring about 


an effective termination of Mr. Qoberman's connection 


with the work. 


Is that it? 


MH. RITCHIE: Well, that's the Government's 


contention, yea, your Honor. 


THE COURT: And I believe that Mr. Pollack and 
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you had introduced evidenoe to that effect at the 
first trial? 

MR. RITCHIE: Your Honor, a contract release 
which the Government alleges was extorted from 
Mr. Goberman by force and violence was entered into 
evidence. 

THE COURT: With an effect on commerce? 

MR. RITCHIE: Yes, your Honor. I believe that 
that is — that that establishes — 

THE COURT: What I was interested in was 
whether, in the light of such a oase as Maze, we had 
proximate enough connection with commerce here. 

That's all I was Interested in, because I don't think 
I can accept now anymore than I accepted in the 
memorandum of June 18, 1973* the termination theory. 

I was concerned with whether — you see, the 
statute we're dealing with sounds so different from 
the case that we are talking about and the oases that 
have allowed its rather extended use have dealt with 
transactions that seemd so far from the language of 
the statute that I am concerned because I thought that 
Mase indicated a dissatisfaction with latitudinarlan 
views of how much commerce will do and you remember 
that, as a result of Mase, such a conviction as Leon 
Osher's conviction was Just abandoned. And he was 
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back In our court instead of being in prison. 

See, here we are talking about —"W.ioever in 
any wav or degree obstructs, delays or affects 
commerce or the movement of any article or commodity 
in commerce by roboery or extortion or conspiracy so 
to do or commits or threatens physical violence, In 
furtherance of a plan to do anything in violation of 
this section, shall be fined or imprisoned or botn." 

That is what 1 am concerned about. You see, 
here there isn't any question, I think, th <t as you 
point out hornac had to acquire in interstate commerce 
the materials that it was going to incorporate into 
the new — \/hatever you call It, distributor installa¬ 
tion, the new -- 

MH. MiiI3bL.il/UJ: .jew structure. 

TILL; COURT: And there isn't any question either 

that when that building was completed, it would nouse 
automobiles shipped in interstate commerce, for the 
most part. I think there was some Indication that 
maybe there has been a new car that has come from 
somewhere In .'Jew York, but no one could really think 
of one. 

It was all what, Rhode Island, Delaware and 
Detroit and what-have-you. but none of the particular 
acta that we are concerned with hes was directed to 
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obstructing or delaying commerce. Affect corunerce? 
Well, yea, but In the sense that only that It would hav 


e 


prevented Mr. Qoberman and Harmac from continuing 
to complete the construction of this building, aid I 
think the only evidence that we had at the trial was 
that most of the material was already hero in the 
3tate. 

MR. RITCHIE: That is correct, your Honor. 

iME COURT: And that it was held up at various 

places, some of it was at the Job 3 ite, but as yet 
uninstalled. 


MR. RITCHIE: Yes, your Honor. 

THE COURT: And 30me of it was being held by 
tne suppliers over a matter of money and had not yet 
been delivered to the Job and wa 3 later on delivered 
to the Job but after Harmac wa 3 off the Joo. 

That's as I recall the evidence. Then, on the 
other aspect, everybody 3eened agreed that once the 
new Installation was completed, it was everyone's 
anticipation and fortunately borne out, apparently, 
that more automobiles would be shipped to this new 
location than ever were shipped to the one in downtown 
-- was it Port Jefferson? 

MR. MEISELMAN: That’s the town, your Honor. 
Port Jefferson is the town, yes. 




\ ■ 


IHr. COURT: Port Jefferson, or the village, 
whatever. But tnat was auout all. That's what I was 
concerned with, waether that's a — whether that's 
good enough or whether you have to 3 how something more 
closely connected with a flow of commerce than that 
and some obstruction more immediate than getting a 
man to 3lgn off a contract or 3ign over a trailer. 

MR. RITCiilli: Your Honor, I’d submit that there 
need be no greater snowing, for these reasons: The 
Hobbs Act, a3 11 3 very language makes clear, Is 
designed to protect commerce from extortion and robberj 
I'd submit that tnere is an effect upon commerce when 
an individual or corporate entity engaged in commerce 
is taken out of commerce by an act of extortion. When 
he's taken off of the Job he’s taken out of commerce 
in this Instance and when he's taken out of commerce 
by extortion I submit tnat there is a violation of the 
iiobb3 Act. 

The Hobbs Act states that it need not be a 
great effect on interstate commerce. It can be an 
effect in any way or degree. And I think Varlaoh makei 
it clear, the language in U.S. v. Varlach, 225 Pad. 

2nd, 655, — I don't have the exact page cite, your 
Honor, -- sSecond Circuit, 1955, language In Varlaoh 
makes It quite clear that the Congress in framing the 
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tne original antiracketeering statute and in framing 

the auccessor statute, what'a been commonly Known as 
the liobba Act and incorporated in the U. S. Code as 
13 U.S. Code, 1951, wa3 designed to be tne broadest 
use of the very great powers of the Congress, under 
the interstate coramex*ce clause. 

MR. MEISELMAiJ: With respect to labor racketeer¬ 
ing and organized crime — 

MR. RITCHIE: Your Honor _ 

MR. MEISELMAM: — and has been later broadened 
by case statute, your Honor, not by the act itself. 

By case decision. But may I call your Honor's 
attention to certain facts which Mr. Ritchie has 
presented to the Court? 

MR. RITCHIE: The argument of whether we ar g 
involved with organized crime or not. 

MR. MEISELMAM: I didn't go into that argument 
at all. The history of the statute has to do with 
organized crime and labor racketeering. 

MR. RITCHIE: The title is called the "Anti- 
Racketeering Statute" so it doesn’t Just have an 
effect on labor racketeers but _ 

MR. MEISELMAN: The legislative history shows 
that, your Honor. Is there any argument with that. 


Mr. Ritchie? 
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THE COURT: Please. 

:*u\. RITCHIE: Absolutely not. 

THE COURT: Please, Mr. f'elselamn, Mr. Ritchie 
was speaking. 

MR. MEISELMAJ1: I’m sorry, 3ir, but Mr. Ritchie 

nas raised some point — 

THE COURT: He i3 speaking. 

MR. MEISELKA1I: I will wait until Mr. Ritchie 
finishes speaking. 

MH. RITCHIE: I’ve lost where I was at. I’ll 

let Mr. Meiselman go ahead. 

MR. MEISELMAH: Mr. Ritchie has raised some 
point and I think your Honor has, too, concerning the 
architect and the fact that it was completed thereafter. 
And the question of notice. Ha3 made allegations to tie 
Court and I might make the same, in this 3 ense: That 
Mr. Homanski, wno was the consulting engineer on this 
Job,did not resign because of ill health. He resigned 
when it was discovered by Mr. McNamara that despite 
the fact that he was the consulting engineer for 
Hr. McNamara, he was the person from whom Mr. Goberman 
purchased tne steel for the erection of this Job 
and which steel was Improper and so defective 
caused a violation for unsaf«ty to be placed against 
the building. 
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MR. RJ.TCiilE: Your Honor, I can only describe 


2 

what I know. 


3 

MR. MEISbLMAd: And I read from .IYCRR 330, 


4 

subdivision (a), which is tne provision under wnich tne 


5 

Town of Brookhaven placed the violation on the premises 

• 

6 

And it 3ays: "Structural requirements: buildings 


7 

anu part3 thereof 3hall be capable of sustaining safely 


8 

their own v.eignt.'' 


9 

I’ve read only part of it. The re3t — 


10 

THE COURT: You've road that to me before. I 


11 

heard that. 


12 

HR. MElSELilAH: Yes. Hr. Lamanskl resigned from 


13 

tne Joo. ile would not — 


14 

THE COURT* On what date? 


15 

MR. MElSCLMAd: Can you give us the date, 


16 

Mr. tfe.lamara? The 13tn of June. Mr. Qoberman would 


17 

not consent to the person we chose to 3ucceed him. 


18 

If it would be tne law that without nis consent we 


19 

could never, thereafter, have a supervising architect 


20 

or consulting engineer, I don’t think there would be 


21 

proper law. we, thereafter, obtained tne advice of 


22 

a consulting engineer. It wa3 found by him and oy tne 


23 

Town of iirookhaven that the supporting beams were 


24 

ancnored into nothing and that the building wa3 going t 

o 

75 

collapse unles3 something were placed under it to 
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^1 

it.. Tnl 3 effectively stopped construction on tne 
Job. I don't think there can be any argument with 
tnat, your Honor. 

Tnt question is when did it start again. 

THE COURT: lio. But there is, of course, 

because the argument is that that very condition being 
pointed out meant that there had to be ongoing con¬ 
struction to make the structures to which you point 
out, safe. 

MR. MlilSELMAH: And yet, Mr. Tabee in the 
previous trial, your Honor, testified that he was 
present there as a watchman. Because he had — or at 
least my recollection of the testimony is that 
Goberman had received a notice of termination. 

So that there is a double-edged attack, your 
Honor. First the termination by the town. And — 

I'm sorry. The posting by the town and secondly, the 
termination of the contract itself. 

THE COURT: I've already ruled onthat, 

Kr. Meiselm&n. 

MR. MEISELMAN: I didn’t — if your Honor 
ruled, I — I hope -- 

THE COURT: I ruled on it last June 18, of 
last year and I ruled on it again just a few minutes 
ago, that that part of it does not Impress me. And 
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that what we are concerned with nere is wnether It 
was the use of force and violence to interfere with 
interstate commerce and not with tne circumstance to 
which you refer. 

Tne question of v:hether cr not Interstate 
commerce was going on could not be satisfied by simply 
snowing that a notice of termination had been sent, 
particularly on the specific facts of t.ols cn 3 e where 
on June 28th, the last date with respect to which a 
violation is asserted or an overt act, call it wnat 
you will, is asserted, the very act complained of 
was one Intimately rlateJ to petting Mr. Goberman 
and ilarraac off the Job. 

MR. YLISF.LMAN: ray I respectfully — 

THL COURT: As I said before, and will not 

repeat again, the notice of termination was not self¬ 
executing and the defense — defendant's McNamara 
demonstrated that by seeking the contract release on 
tne terras, on the occasionand by the means on which 
It wa3 sought, which is part of the gravamen of tne 
indictment nere. 

MR. TTEISiaLfIAN: I would respectfully differ, 

your Honor, on the grounds -- 

THL COURT: Ye3. You may do so. 


25 


MR. KEISELMAH: Yes. 
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43 

THE COURT: All right. 

Hut the argument on that aspect of the case Is 
now over. 

All right, how, the other aspect of the ca3e, 
tne one to which I asiced you to address yourself, 

Mr. Rltcnle has dealt with. You say that you think that 
they were still sufficiently engaged in commerce on 
the 28tii with respect to what? I dortt follow. 

HR. RITCHIE: Your Honor, ue was the contractor 
on the Job 3ite. 

THE COURT: Yes. 

MR. RITCHIE: While it wan temporarily halted 
ne was nevertheless the contractor. At that time, 
there were materials on the Job site that nad not 
been erected that had been Imported in Interstate 
commerce. 

THE COURT: You think that's enougn? 

MR. RITCHIE: Yes, your Honor. 

I think especially in lignt of the case like 
U.S. v. Battaglia. 

THE COURT: u. S. — 

MR. RITCHIE: U.S. v. Battaglia. It was an 
Arizona case. 

THE COURT: Do you remember the citation of it? 

MR. RITCHIE: There are two fo them. One in 






\ 


€r 


38 ^ Fed. 2nd. There Is another one in 393. They're 
both Hobbs Act cases. One is — 

THE COUHT: Battaglia? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: 3-a-t-t-a-g-l-i-a? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Somethin?: like that. 

MR. RITCHIE: There are two Battaglia cases, 
both Hobbs Act oases. I am not sure of the citation 
of the one I am referring to now but at any rate, I 
believe it was the Arizona case, so it would be the 
Hlnth or Tenth Circuit. 

And that dealt with a — 

THE COURT: What's that one? 

MR. RITCHIE: It was ninth or Tenth Circuit, 

your Honor. 

THE COURT: What's the name of that one? 

MR. RITCHIE: Battaglia. It's one of the — 
there are two Battaglia cases that are important in 
Hobbs Act interstate commerce questions. I am not 
sure wnlch of these I am referring to now, by 
citation, but it's the case that deals with a pool table 
which had been imported from, I believe — well, at 
any rate, another state Into, I believe, Arizona. 

And Mr. Battaglia and his co-defendants, wishing 
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to place their own pool table in this particular bar 
threatened the -- the proprietor of tue bar who also 
owned the table or rontcd the table, at any rate, and 
caused the green felt of the pool table to be slashed 
nnu I think they threatened to break tne slate under¬ 
neath the felt and that was held to be a sufficient 
effect on commerce. 

I would submit that when we are talking about a 
■ 5350,000 building, with numerous goods already importer 
of a rather exnenslve nature, including the steel 
Jo1 3 1s and beam3, when we are talking about goods 
imported in Nebraska, by Valmont Industries to Merkle 
Electric, for erection on this Job site, 3till on the 
Job site, still not erected, then I tnink we have a 
sufficient affect, more substantial, at any rate, tnan 
what was held a sufficient affect on commerce in the 
Battaglia ca3e. 

The — I believe that in light of the whole lin< 
of cases concerning the Interstate commerce clause, 
that have Interpreted the Interstate commerce clause 
to be very broad, from Wicker, v. Phllburn up to the 
Katzenbach v. — I think it was Hart of Atlanta Motel. 

THE COURT: The which? 

MR. RITCHIE: Katzenbach v. Maclum. The 


25 


interstate commerce clause has been considered to be 
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THE COURT: What's the citation of that? 

MR. RITCHIE: I don't have the citation. I 
think it'a 361 U.S.. I might be wrong. I hadn't been 
prepared to argue this. I'd Just been prepared to tako 
the Mace case which I would submit has notning to do 

THE COURT: Ho. I told you that at the 
beginning. A mail fraud case. I am concerned with 
the Court's concern with latitudinarian Interpretation!! 
of the commerce power. 

MR. RITCHIE: Your Honor, I don't think that wan 
raised at all in Maze. 

THE COURT: Oh, all right. 

MR. RITCHIE: It was purely a question of 
statutory construction, in Mase. Had to do with the 
specific Intent. 

THE COURT: Okay, then I don't have to be 
worried. All rignt. Okay. And what do you say, 

Mr. MeieelnanT 

MR. MEISELMArt: Your Honor, I was not aware of 
the Mase case until about 15 or 20 minutes before 
argument, when I received Mr. Ritchie's brief. And I 
— not having read the case, I am not properly prepared 
to argue It before your Honor. 

THE COURT: He says it doesn’t have anything to 


25 


do wiih the case 
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f'R. MEISELrlAN: It would appear. 

THE COURT: It’s a nail fraud case. There 
Isn't any question about that at all. 

hr . RITCHIE: Your l-.onor, I am not saying that 
It .ias nothing to do with the Issue at hand because 
it'3 a mail fraud case. I air saying it ha3 nothing to 
do with tne issue at nund because It doesn't deal with 
the question of tne Jurladlctional power of the U.S. 
under any clause of the Constitution. 

In fact. In some dictum at the end, I believe 
it lends credence to ray position. It lends support 
to rr.y position. The Court did say there -- 

THE COURT: All right. Row, the next question 
tneu is, 1 gave you the cnarge that uas usea last 
time or at leant my — copies of my copy of the charge. 

how, what about tire language with respect to 
commerce in tnat? 

MR. MLISELMA.i: I — 

THE COURT: Assuming the evidence is tne same. 

!’’R. MHISEEI1A.1: Are you addressing that to me, 
your honor, or to Mr. Ritchie? 

THE COURT: Everybody. 

MR. RITCHIE: Your Honor, I hadn't received 

the copy of pur charge. 

> 

THE COURT: Had any of you? 








part. 


HR. MLISELMAd: I have, your honor. Only In 


THE COURT: I don’t know why you didn't get It, 


I don't know why the Government should he discrlminatet 


against 


MR. RITCHIE: We're not entitled to a fair 
trial, your Honor. 

THE COURT: Uy happy accident, I found a copy 
here. You had one at the trial, you know. 

MR. RITCHIE: Yea, I know that, your Honor. 

MR. MEISELMAd: I would, however, like to call 
the Court's attention, your honor, to a sentence 
underscored on page ^ of Mr. Ritchie's brief cited 
from the Vaze case. In which the emphasis was supplied 
by Mr. Ritchie to the words "... since the mailings 
in this case were not for that purpose." 

The reason I raise that is again, and I 
sincerely trust I will not incur the wrath of the 
Court, is that if there was violence on June 28th, it 
was not with respect to the continuance or discon¬ 
tinuance of the .lob itself. If it was there at all, 
it was with respect to the discontinuance of the argument 
between the' parties concerning their respective 
obligations to one another on the discontinued or 
terminated contract. 

On that basis, there would be no affecting the 
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Interstate commerce, because interstate commerce 
with respect to these parties had ceased. 

The only dealings they had with one another 
was a confrontation or argument with respect to 
settling or disposing of their differences on their 
contract obligations. 

THE COURT: I told you, I am not going to rule 
on the motion as you put it again. 

MR. MEISELMAN: I thought it was ay duty to rala 
this point before your Honor. 

THE COURT: Yes, I understand that, to raise 
it clearly once and get it ruled on clearly once. 

Anything elseT 

MR. MEISELMAN: 1 have nothing else to add at 
this time, your Honor. I would move for a dismissal 
on the Indictment both with respect to the basis upon 
whloh I set forth in my mowing papers and again, your 
Honor, as evidenced in argument upon the fact that 
there is nothing substantial,"' if I may use that word, 
visible with respeot to the affeeing,if any, of 
interstate cons*roe, irrespective of anything else. 
Because for all practical purposes, this Job had 
stopped, whatever the reason may be, whether it be 
the order of the town, the interdiction of a president, 
the termination of the eontraot, the unwillingness to 


I 









copy of that. I'm sorry, when I said I did. 

THE COURT: All right. Here Is one. 

MR. RITCHIE: I would request leave of the 
Court to submit a request to charge with respect to 
Interstate commerce. 

THE COURT: Yes. 

Would you want to do that, as soon as you can? 

MR. RITCHIE: Yes. 

T 

1*11 do It as quickly as possible, your Honor. 

THE COURT: The other thing is I think that . 
the form In which the — it has been done in other 
cases, is in effect to say to the Jury, if you find 
such and such, then there i 3 an affectation of commerce 

MR. RITCHIE: It’s basically if you believe 
the fact5 adduced. 

THE COURT: Yes. 

MR. RITCHIE: That was the type of charge I was 

going to submit* your Honor. 

THE COURT: In other words, apparently you are 
supposed to take any Issue of interpretation away from 
the Jury. Hot give them any opportunity to say 
whether or not they think commerce was sufficiently 


affected. 


MR. MEISELMAH: I do not know, your Honor, IT i 
is proper for me at this moment, even before the t,rial 
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by any of the parties. It had. come to an end. And 
the testimony of Mr. Qoberman’s own employee was that 
he was there as a watchman, or a custodian. 

And that the materials had already in substance 
or substantially come to rest either upon the Job or 
within the state and therefore, there was no further 
affection or affecting interstate commerce. 

THE COURT: Affectation. 

HR. MEISELMAN: I wasn't sure of the word. 

THE COURT: I don't know. 

MR. MEISELNAH: Affectation means something 

else. 

THE COURT: It doesn't lend Itself to being put 
into a better form. Okay. 

MR. RITCHIE: Your Honor, with respect to the 

^portion of the charge that concerns interstate commerce, 

% 

the Government at the time of the first trial •■pressed 
the fact that it had no — no disagreement with the 
substance of the charge. I do think, though, that 
through the course of the Jury's deliberations, it's 
become apparent that the charge did at least cause 
to that Jury some problems in comprehension. 

And your Honor did further oharge the Jury and 
clarify the issue. 

MR. MEISELMAH: Your Honor, I did not receive a 
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1 

has started,to make any comments with respect to 


2 

your Honor's charge at the last trial. 


3 

THE COURT: Oh, that's why it wa3 sent out. 


4 

MR. MEISELMAtf: But reading on page 12, wnere 


5 

Mr. Ritchie has opened, I see an underscoring on the 


6 

copy I — that was given to me and I would nave to 


7 

respectfully differ with the Court and I think 1 have 


8 

a case exactly in point, which I do not have with me 


9 

because I am not prepared to argue the charge but 


10 

I'd be glad to submit it to the Court. 


11 

THE COURT: You refer to what? 


12 

jMR. MEISELMAH: I am now referring to — 


13 

starting on the fifth line on page 12, and referring 


14 

> 

to the shipment of cars after the building was to 


15 

be constructed. There is a case and I have it in my 


16 

notes at the office. I do not have it with me, and in 


17 

which the Court held that even though sand, a shipment 


18 

of sand in the erection of a mill was an Interference 


19 

with interstate commerce, the fact that that mill 


20 

after it's erection would ship steel Interstate was 


21 

not interstate commerce. 


22 

MR. RITCHIE: Your Honor, that was U.S. v. 


23 

• * 

Stlrone. 


24 

THE COURT: What'a the name? 


25 

MR. RITCHIE: U.S. v. Stlrone. 
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Mli. MbIHEEilA.«: I believe Mr. Ritcaie is quite 
correct^ air. 

MR. RITCHIE: Tne deciding factor in Stirone 
was a question — of the sufficiency of the indict¬ 
ment as opposed to the evidence alleged — testified 
— adduced at the trial, concerning interstate 
commerce. 

In the indictment the o; y allegation was 
that tiie — the contractor, the affected party, 
was engaged in interstate commerce because he was 
receiving goods in interstate commerce for construc¬ 
tion. but tiie proof adduced at trial and what was 
allowed by the charge of the Court was not only was 
he receiving goods, but the building he was building 
was going to end up shipping in interstate commerce. 

Ho there is a variance between pleading and 
proof or there was a — an insufficient apprisali. 
of the defendants of the charge against him. 

MR. KCXSEhMAW: It's'four square on this case, 
your Honor. 

THE COURT: What's the citation of that? 

MR. KEISLLMAW: Htirone against the U. S. , I 
believe it is cited in my brief, your Honor, and 
Stirone against the U. S. is four square with tiie 


25 


case before — at bar at the present ''moment 
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commerce to the said building, and that for the purpose 
of performing the construction, Harmac transported, 
moved and cause." 

So he did allege — did rely upon both aspects 
of the interstate commerce. In other words, that 
if someone had come in and said to McNamara, Used 
Cars — New Cars, "Don't build such a facility on the 
highway there l>ecause we don't want anymore goods beinb 
shipped in interstate commerce," that would be a 
Hobbs Act violation. 

If it was enforced with guns and all the rest 
of it and no less so if it was deliberately — a de¬ 
liberate interference with a man's completion of a 

4 

building — 

MR. MEISELMAN: Except my reading of it, your 
Honor, and especially where the comma is, referB to 
the parts to be incorporated in the building. 

THE COURT: It refer* to — 

MR. MEISELMAN: The — 

THE COURT: — to both. 

MR. MEISELMAN: I cannot read it that way, 
your Honor. 

THE COURT: "Which building was to be utilised 
in connection with the service and sale of new auto¬ 
mobiles, parts of which were to be manufactured in 
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other states and transported in interstate commerce 
for said building.” 

Thatb one aspect. 

"And that for the purpose of performing the 
building construction, Ilarmac transported," etc. 

Don't ask me why ha didn't say automobiles, 
but he just said automobile parts. 

MR. MEISPAHAN: I again respectfully differ 
with the Court. I don't read it that way. 

THE COURT: i'm sorry. I have to read it the 
way it ia written. And that's the way it is written. 

MR. MEISELMAH: I respectfully differ. I 
think it is subject to interpretation. 

THE COURT: You may differ. I disagree with 
you and I am the Judge. I rule. Clear? 

MR. MEISELfiAI?: I accept your ruling, your 
Honor. I merely wish to show my difference on the 
record, for whatever it may be worth. 

THE COURT: All right. 

Anything further? 

MR. MEISELMAH: I did not come prepared, your 
Honor, to discuss the charge at this date. If your 
Honor wishes me to be prepared at a later date, I 
certainly shall be. 

THE COURT: How you represent your client is 
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your concern, Mr. Hoiselman. 


MR. MEISKLHAM: I don't understand that, your 


donor. 


MS. SELTZER: Your honor, I believe that when 
we received the charge in the mail, there was no ex¬ 
planation as to why it was being mailed to us. 

THL COURT: Mo. We had discussed it before. 

MS. SKLT7.BR: I don’t think I — 

THE COURT: £ had explained ray concern with the 
whole interstate covvnerce question and told counsel 
that I wanted then to review the language of the 
charge with respect to commerce, both from the point 
of view of charge languaye and the underlying juris¬ 
dictional problem. That's why I made certain that 
you got copies of the charge. 

How, that of course doesn’t mean that if you 
see something else wrong with the charge, you shouldn' 
draw that to my attention as well. But the specific 
reason for sending it to counsel was the one I have 
just ’expressed. 

MR. RITCHIE: Your Honor, is it your Honor's 


intention to use the same charge the next time? 

THE COURT: Mot in the light of what has been 


25 


said, and as you pointed out, and one of the reasons 
why I raised it and I think we raised it immediately 
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the very end of the last trial, in view of the 
Jury's evident difficulty with the point, that we'd 
have to take a fresh whack at it. 

MP.. RITCHIE: I don't Mean just in -- with 
respect to the interstate commerce clause but with 
respect to the entire charge. 

THE COURT: Oh, no. Certainly not. but all 
counsel had the chary** as always in tnis part of the 
Court in full text before it was given to the Jury. 

MR. RITCHIE: That's correct, your honor. 

THE COURT: And I expect that I heard at that 
tine counsels'thoughts on the charge. 

Now, if counsel have further thoughts on the 
charge, of course, they owe it to their clients to br 
then forward on both sides. 

MR. RITCHIE: Hut my question is, your uonor, 

absent any further requests to charge, this is the 

* 

charge your Honor intends to use and if we have any 
requests to charge, they night be frameable? 

THE COURT: Having charged this before without 
— I forget, I don't think there were any material 
exceptions to the charge, as I recall them. 

MR. RITCHIE: I don't think so, your honor. 

THE COURT: I would not presume to revise it, 
because it was the product of discussion with counsel 
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Now, I point out that we could look at the 
transcript. Have we got the part of the transcript? 
I'ia not sure we have any part of tne transcript after 
the Jury retired. no we? 

yji . RITCilli.: 1 don't believe we do. I 

haven't, your Honor. 

THE COURT: I don't think anybody over bothered 
to have that transcribed. I don’t see why anyone 
should, do you? It was a mistrial. 

Hut I think they — the Jury certainly asked 
us questions about commerce, did they? 

HP. LEONU: dYes, your honor. 

THJ3 COURT: Did they ask questions about any¬ 
thing else, do you remember? 

MR. LEONE: I don't recall but I specifically 
recall that they asked a question on the commerce 
part of the charge and your Honor gave a supplementary 
charge. 

There were exceptions to that part of the 

charge. 

MR. GILLEN: Supplementary charge, your Honor. 

I think your Honor used some words to the effect, 

"I don't want you members of the Jury to think I 
am shoving it down your throat, but I am." And that's 
what — those were your Honor's words. 
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MR. LEO'IS: That came out — they cane out 
sometime after they were in, where your nonor t.ioughtj 
you had made his charge pretty clear and tney asked 
that very ouestioa on corunorce, and that's the way 
your honor charged it. 

THE COURT: Made it clear they hau to ta.ee it? 

MR. LEONE: I'm sorry. 

THE COURT: And made it clear to them tnat t ie 
nad to take it that way? 

MR. LlJOh’E: Yes. 


MR. RITCHIE: They came out, I think, three 
times with questions on interstate commerce, your 
Honor. And it v/as filed. — finally resolved, I 
believe, at that point. 

MR. LLOME: I don’t think they came out three 
times. I recall cominq out once on the question of 
commerce. I think there was sotne testimony read back 
or sonethinq to that effect. 

THE COURT: Anyway, that's the sort — that's 
the only reason why I have talked in terms of com¬ 
merce. 

Of course, if you don't like the charqe, say 
so. That's the reason for my giving counsel the 
charge in advance of delivering it and as much in 
advance as I can, as everyone of us knows who has 
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ever tried a case in my Court. 

Clear? 

rtf'. RITCHIE: Yes. 

MR. GILLEN: Yos, 

?l r .:i:r LI'/VJ: Yes, your donor. 

THE COURT: Okay. 

HR. HHISELMAb: Do I take it then, your Honor, 
so I have it clear in my own mind, that your Honor 
has denied my motion? 

t h< Court: On the ground on which you put it. 

MR. MLISELMAN: How, is there any reservation 

J 

by your honor as to a decision with respect to the 
amount ot vidence with respect to interstate 

THE COURT: Yes. 1 aiu still not wholly happy 
about it and if you people have any more authority, 
'because I think that some of the cases under the 
Hobbs Act have been — have L\,en — have attenuated 
the commerce connection dangerously. 

I think particularly the one in the Third 
Circuit where they in effect said, "Well, if you 
took money from a nan and he was engaged in commerce, 
that would affect the commerce because he wouldn't 
have enough money to pay for his next bill for ship¬ 
ment of goods in commerce, which seemed to me a littl 
slender. 
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MR. GILLEN: That's the preciso argument 
here on the $1,300. 

THE COURT: Well, you can take the whole ball 
of wax, though, you see. 

HR. GILLEN: Mo. 

THU COURT: I think what Hr. Ritchie's funda¬ 
mental point here has been, as he has put it up, and 
I think with great simplicity and clarity, is that Ha 
couldn’t have built this new automobile store 
without being engaged in commerce and that the flow 
of goods from these foreign supplies into the buildin 
on Hesconset Highway is essentially a flow of 
commerce. That when you use a blackjack on a man to 
;et him out of the completion of such a contract, you 
have interfered with that flow of commerce; right? 

HR. RITCHIE: Yes, your Honor. 

TUE COURT: That he says is what we say you 
did and what we say we proved you did the last time 
and we can't help what Juries do; is that it? 

MR. RITCHIE:* Well, I believe the Government 
did prove beyond a reasonable doubt. 


THE COURT: That's where you and the Jury 
divided. 

MR. RITCHIE* And I had most of then on my 
side, your Honor. At one point, all of them. 
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MR. GILLEN; Mo. I think it was evident that 
theso two Indies ~ 

THE COURT* We'll never know what the vote 
really was. 

MR. GILLEN* It's a real world and that's the 
way it appeared. 

THE COURT* All right. But we do have that — 
did have tliat signal from them that they were finding 
a little hard to swallow the commerce connection. 

MR. LEOHE* That's right. 

THE COURT* i>o they — we either have to make 
it clear to then, clearer to them next time around, 
without being wrong about it. 

MR. GILLEN* I think in effect, your Honor — 

T11E COURT* Or find out why they were right 
about it, if they were. 

MR. GILLEN* 1 think what it was, your Honor, 
that It is such a tenuous connection hero, and it 
has been aattcnuated to tho breaking point that 12 
people with GOO years of experience on this earth, 
just couldn't see the Government's position. And 
that's precisely what it is. 

MR. LEONE: Especially when there was testi¬ 
mony that in fact there was an improvement of com¬ 
merce, or tht there was — it affected commerce in 






99a 


64 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


positive rather than in the negative, in the amount 
of automobilen that were sold, being greater etc, 

I think to the layman it just — it was hard 
to swallow, as your Honor said, 

MR, OILLEM* Also that they wanted the build¬ 
ing finished. That's all the peox>lo ever wanted. 

fiR. LEONE* To have the building finished. 

MR. RITCHIE* v our Honor, wo are dealing with 
the question of jurisdiction and _I don't know how 
nuch. Jury common sense really has to do with it. 

We are talking altout the powers of Congress, 
delegated through the Constitution and nost Juries 
I would suJ:>ralt are not constitutional scholars. 

MR. CILLKNi nut they are the people. They 
are the people that vote for the congressmen that 
pass the laws. I think the people still have a say. 

THE COURT* The trouble is that you have to 
prove an interference with commerce, and the only 
way we could get around the point, you see — and 
this is perhaps what the cases are all but saying, 
is if the issue is in effect taken from the Jury, 
if there isn't any issue of fact about those facts, 
which, as a natter of law, make it coranerce or don't. 
Now, see, that was the real problan here. 

Now, questions of act are supposed to go to 
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the tr^al. 

The Government has to prove fact beyond a 
reasonable doubt. The Government undertook to' prove 
the commerce. So I couldn't say to the Jury, "I 
suppose you've got to believe these men who came in 
and Bwore and showed their little pieces of paper to 
prove that materials had been shipped in from out of 
state and that they were actually shipped to this 
site and that they were either in the building 
fabric or at the site awaiting incorporation in the 
building fabric, or were in the local contractor's 
storage yard awaiting local transport to the site 
for incorporate into the building, and therefore, this 
is commerce, and take it away from the altogether. I 
couldn't do that. 

Apparently, and yet, you have to come so 
very close to doing that that you might as trail be 
taking it from the Jury. That's the conundrum in 
these cases, that really these facts are not parti¬ 
cularly controverted to be sure you have to prove 
them. But the Government — the defense wasn't 
trying to show that no materials came in in inter¬ 
state c o mm erce. 

Of course, you can't resist the opportunity to 
cheer your fellow, show that the stuff was in his 
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lumber yard, not on the job or that it was delivered 
to the site days ago, that nothing inore i 3 coming. 

All these tilings, where does it all end? 

That's what the — v/hat puzzles ne and that's why I 
found tlio charge, the whole charge, so draadfully 
unsatisfactory in this and I guess in almost every 
Hobbs case — Hobbs Act case, that isn't a clearcut 

I 

gut at the head case. 

It's easy if you pick a nan up just as he 
emerged from the Holland Tunnel with a load of k 
South Carolina cotton bound for Hassachussotts and 
put a gun to his head, take his load off hin. 

That's easy. That's the Hobbs Act. 

MR. GILLEH* Mo. That's the 659, your Honor. 
THE COURT* It's also 659. 

HR. GILLEN* It's like the one that Mr. Gobema 
when he hijacked a truck. 

THE COURT* Mover ntlnd that. But it's a Hobbs 
Act cacfe, because it's direct interference with 


commerce. 


Now, we are a long way from that. But as 
Mr. Meiselman pointed out, this all started off with 
labor racketeering. 

Sure, a pseudonym was used for extortion and 
that's what they were after originally and that's when 


J 
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thay had — why they had thn terrible row over 

the interpretation of the first version of the Uobbs 

4 

Act, and after the Supreme Court decision it had to 
be completely, in effect, completely rewritten so 
that it would work right. because before that I 
think it naa resulted in somu torrible decision. 

MR. RlTChlt: Resulted in a decision whore un¬ 
needed, unwarranted and superfluous — it resulted 
in a decision where unneedoa, unwanted and superfluous 
work could he extorteu and not violate tne nuti- 
Racketearing Act in l k Ji4. 

Tiib COURT: ies. hut tne suggestion was that 
it would be a violation of the Constitution to prevent 
it. I think — was it Mr. Justice Jtone who wrote 
it, wasn't it? 

Mil. IUTChlh: I uon't know who wrote it. 

TiiL COURT: It was really something. Jo the 
Congress put a stop to that, hut that's a long way 
from this. Maybe. 

That's all I'm concerned with. Uow to handle 
this darn issue because it is such a — an unsatisfac-< 
tory and difficult issue for us lawyers to deal with, 
with any sense that we're yetting it squarely before 
the Jury in a way that it is proper that it be before 


25 


the Jury. 
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Anybody has any briynt ideas? I wish hc'u 
match forward with them. 

Alim buUnh: Judge, we uiu recognize it was a 
problem when tnat Jury came uacK in anu 
askeo for cue very sai.e instruction that you nac. 
given then. 

I tnink you were a littlo uit more forceful. 

.it disagreed witn tne supplementary cnarye. 

The COURT: 1 cninn you uiuayreed more Uati 
anyone else because you thpuynt i was jamming it 
down tneir throats, just because I was. 

MK. LLohb: Yes. he thought you were taking — 

Tab COURT: 1 tnought 1 hau to. 

MH. bLOh£: ae understand tne problem, nut 
1 don't know what tne solution is. We nave no ob¬ 
jection to tne cnarge as far as 1 know, to tne way 
it appears now. hut if there will be a supplemental 
cnarge, if your nonor is thinking along those lines 
of telling the Jury, then words to the effect tnat you 
must find that there was a — tnen we xaight have some 

AH. Glnbdh: Weli certainly Object to that, 
your honor, most certainly. 

1 think the problem arises, your honor, from 
the facts of the case -- honestly, from the facts of 
the case. 



;i 
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TUL COURT: .Mo. I think it was because, you 
see, you had to put on this evidence of shipment in 
interstate commerce, all the rest of it, and that 
just never con.es up with anythin? that looks like 
faruiliarity. It just yets so messy looking. 

I think the Jury said, “dell, what ia all this 
stuff, things being shipped in? It's a building 
contract. They didn't send a building in interstate 
commerce. " 

MR. LLOlih: nut I think — I think personally 
that the — the Jury might have had soiui problems with 
— again I am repeating myself, but with the fact 
tnat — well, if we had a case where tue facts were 
tnat they blew up this building, see, and affected 
interstate coiucierce in that respect — 

TnL COURT: You had or had actually prevonted 
hit* from picking it up off the railroad and moving 
it to the site. 

MR. ihJOiit’: What we had here as it developed 
was — I am only surmising what right have been one 
of the problems, is that — 

TIlL COURT: That's why I — why 1 in ray — when 

1 was still busy wording about tills and read Maze, 

see, I kept thinking of it in terms of, well, hero you 

> 

sec, there, the two aspects of the tiling were discreet. 
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The getting of the night's lodging, whatever 
it wd3, was all over locally. hut ne knew, of course, 
that inseparably connected froia what he was uoing 
and this was part of the success of the scheuve, 
was that they were going to have to go through a lot 
of accounting and mail things to distant places ana 
get checks back by tne mails and so forth, and so on. 
So that in a way, tail, distance and the delay in- ' 
plicit in all tuese things was paxt and parcel of 
being able successfully to perpetrate a credit card 
fraud on a hotel people, but whether it was a stolen 
card that had been revoked, whether it was forged, 
whatever it was, that the two transactions were 
separate, and one was so complete. 

So, here, you see, what 1 was concerned with 
about was that-all — here everything up to a point 
because we had no evidence aa it happened that still 
tf«ore things were going to have to bo shipped in inter¬ 
state conmierce to cofaplote. the job, although you •. 
could assume that mayoe there would be. 

tverything was all there and this was just 
forcing a tuan to sign a piece of paper, get a night's 
lodging. V.’as it closo enough? What was the real 
offense against the king's ; pj. e c«^ iere ^ ^ havo 

anything to do with commerce in any real sense or 
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waa the offense against tne King's piece wringing this 
uocument to bring what tney were not entitled out 
of a taan by force and violence. 


5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


I aay to wnica they are'not entitled, 1 mean 
because they couldn't got it in tnat way, if what 
the Government*8 evidence said was true. They could 
only got it by negotiation. They couldn't get it with 
a ruboer hose, and weren't negotiating. Tney were 
pounding their fists on the table and where neceasary, 
on the top of hia head to get it. 

how, was that interfering with commerce or 
are we likely to see some of this cutback now, be¬ 
cause I think it has some — i tnink one at least 
of the dissenting judges thought if the Maze case 
was right, what were they going to do witn th^ Pereiro 
case that was supposed to be the bellweather case on 
mail fraud, or the use in interstate commerce, were 
really the same sort of tiling, exc_^t that the check 
was drawn on a foreign bank or a bank in anotner state, 
bo that inevitably the cneck was going to have to 


go through the mails and the dissenting judges said, 
brother, if you think you have distinguished that 
case, you have different authorities on the art of 
distinguishing than I have.* 


25 


MR. Ri TCUIb: Your honor, I'd just like to note 
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that Justice Hhanquist said that the U. i>. does 

uava the power to punish tnat type of offense hut 
that under the mail fraud statute, it hadn't done 
so hut that it does have tnat power precisely under 
thu interstate commerce clause. Anu in i act, under 
Title 15 U. £»• Code Section 1655, with respect to 
certain credit card transactions, it's a nonetary 
limit. 

Tdi. COURTt In other words, they were talking 
only shout whether this could be prosecuted under 
1341, because that's all it was — was it 13417 

Well, whatever the Mil — the classic sail 
fraud statute is. 

MR. RITCUIK: Yes, your honor. 

TtLC COURT: That's the only one they had prose¬ 
cuted it under, though they could have done it, 1 
guess, under other statutes. 

X have forgotten now. 

MR. MKIS&LMAW: What — we are relegated to 
a question of fact, I believe. As to whether — if 
the acts of June 28th, if there was violence and ex¬ 
tortion, if there was this pounding that you referred 
to, was that pounding going to get — 


Td£ COURT: That's his case. 

MR. NRIShhMAUi Wo. Assuming argument that too. 
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place, assuming that, was tnat pounding to settle 
their contract differences which on a contract which 
had already terminated, or to terminate the contract? 

I thl nk that is a question of fact. 

the COURT: I will not rule on that again. 

MS. SELTZER: Tour Honor, excuse me. 

In order for me to obtain the minutes which I 
think would be necessary during this proceeding, it 
is necessary for you to order or advise the Court 
reporters that it would be okay under the Criminal 
Justice Act for ms or Kr. Merolls — 

tub COURT: isn't that terribly expensive? 

Can't you requisition them from the files? 

MS. SELTSXR: Mo. I am talking about the 
otinutes of the pro c eed in gs to corns, not the past pro¬ 
ceedings . 

TUB COURT: You mean the next trial? 

MS. SELTZER: Yea. I already have amen the 
minutea of the laat trial. X have already seen the 
minutes, moat of the minutea of the last trial. 

It's Just if — it would be necessary for you 
to allow me to obtain the minutea. 

tub COURT: You would have to fill out a reguli i 

form. 

MRS. SELTZER: Thank you, your donor. 


"*6 
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Tli£ COURT: If you can, do so. 

MB. SELTZER: The Court reporters have bean 
vary nice in ha1ping. 

TUB COURT: Ho. If tha facta will permit you 

to. 

MS. SELTZER: That's what I'n asking you at this 
ti»a, whether you will allow for me to receive daily 
copy of the minutes during the course of th* trial. 

THE COURT: I am saying, representation, if tha 
still true. 

MS. SELTZER: I understand that Mr, Merolla's 
financial situation has not changed since wa ware 
here last. 

TUB COURT: All right. Me have to keep that 
in mind becuase if things begin looking up for you, 

Mr.. Me rolls — 

DEFERDAMT HOLLA: You'll be the first one to 

know, your Honor. 

MB. SELTZER: Thank you, your Honor. 

MR. RITCHIE: Good night, your Honor. 
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Memorandum and Order 

UNITED STATES DISTRICT COURT 
Eastern District of New York 
73 CR 442 


United States of America, 

—against— 

John De Liso, John McNamara, Thomas McNamara, 
Alphonse Merolla, Angelo Merolla, Rocco Merolla, 

Defendants. 


United States of America, 


—against— 

Alphonse Merolla AKA "Fat Nicky,” “Penguin” 

Defendant. 


1. Defendant* Thomas McNamara moves to dismiss the 
indictment on the ground that the Court has no jurisdic¬ 
tion (contending that the construction contract had been 
terminated oy notice given under Section 14.2 of the con¬ 
tract on June 24, 1!)72, and that the town had suspended 
work on the job by order posted on the job site on 
June 21, 11)72, so that no "affect” on commerce, or on 
the movement of any articles in commerce, could have 
occurred on June 28, 11)72) and moves also for an exam¬ 
ination of the Grand Jury minutes. 



v 
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On the ground made, the motion must be denied. The 
notice of June 24 could not by its sending and receipt 
terminate the contract. Even if production of the archi¬ 
tect’s certificate was excused, the most that McNamara 
re-New-Cars, Inc., could do by notification would be to 
assert its position, as the letter plainly did. It could not 
unilaterally establish its assertion as the legal right of 
the matter. The letter was not self-fulfilling or self¬ 
executing. Hence, the transaction of June 28 was ad¬ 
dressed to getting IlarMac to relinquish the job. For all 
that appears, the notice sent by McNamara re New Cars, 
Inc., could have been an unwarranted repudiation of con¬ 
tract duties that was a breach—and an element in a course 
of action that interfered with the HarMac performance. 

The town’s order was, it appears, a “hold” order, re¬ 
quiring correction of unsafe conditions before continuing 
construction. 

The further question: 

whether, assuming that the construction contract 
itself was made in contemplation of, and if performed 
would have brought about, (a) the interstate delivery for 
local erection of substantial quantities of building mate¬ 
rials, and (b) the utilization of the completed structure 
for the receipt, storage and resale of automotive parts 
manufactured and shipped from other states, 

would using violence to get from Goberman the 
$1,300, the trailer, and the contract Mease be acts suffi¬ 
ciently connected with that commerce to support the in¬ 
dictment under Section 1951?— 

that is the question to which attention was invited. 
United States v. Archer, 2d Cir. 1973, 486 F.2d 670, 677-678, 
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> cited by defendant’s counsel, dealing with 18 U.S.C. $ 1952, 
and United States v. Maze, 1974, 414 U.S. 395, 399, dealing 
with 18 U.S.C. § 1341, are both concerned with the question 
whether the activity furnishing the basis of federal juris¬ 
diction (legislative or judicial) was sufficiently closely and 
fully connected with the alleged misconduct indicted to 
support the indictment. In Archer the inquiry was whether 
the interstate or foreign telephone calls were “of casual 
and incidental occurrence” or integral to the misconduct 
indicted; in Maze the question was whether or not the 
interstate mailing of bills in order to be paid by inter¬ 
state remittance was merely a consequence or was an 
integral part of Maze’s scheme of using a stolen credit 
card to get lodging at motels en route from Kentucky 
to California. 

Here, the charge is conspiracy to obstruct, delay and 
affect commerce and the movement of articles in commerce 
by extortion, i.e., by obtaining property with consent but 
consent to be induced by wrongful use of violence and 
threats of injury to person and property. The evidence 
is, in the main, that HarMac bought building materials 
from local suppliers who had it shipped in from out of 
state either to the job site or to their local storage yards, 
that most of the shipment was complete, but not the 
installation, and that, of course, the new’ facility would 
import vehicles and parts from other states for resale. 
The conspiracy was not aimed at commerce: no one con¬ 
spired to hold up interstate shipments until HarMac was 
ready to release its contract rights, surrender its trailer, 
and pay over $1,300. In some sense what w r as done (if 
done as Mr. Goberman testified) did “affect” commerce, 
but affected it at one remove at least if not at the second 
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remove. Is that enough today! The thinking in Maze and 
Archer suggests that the decided cases under Section 1951 
require serious re-examination. 

While the commerce motion must be denied on the 
ground made, the broader commerce question remains open. 
The evidence may or may not help us on it. 

In any event, as made clear at the hearing, requests 
to charge on the commerce point are welcome. Is the com¬ 
merce point in this case, in light of the evidence, a pure 
question of law that we need not trouble the jurors with! 
If there are one or more convictions and an appeal, will 
a verdict that includes a theoretical resolution of commerce 
—fact questions be an advantage or an embarrassment! 
Should the commerce “facts” be stipulated to isolate the 
commerce issue where both sides can shoot at it on thelaw’! 

2. The motion of defendant’ John McNamara to dismiss 
the indictment for prosecutorial misconduct in allegedly 
tampering with the testimony of a witness who had been 
called as a defense witness and who cou’d be expected 
to be called by the defense on re-trial is denied. Assuming 
that Miss Tomaselli was called in a new matter (# 741,240, 
but, still, violation of Section 1951), perhaps re-indictment 
to include the second Alphonse M. Merolla (not subor¬ 
nation of perjury, Section 1622), the evidence adduced 
through her does not seem appropriate. But, while calling 
Miss Tomaselli might be thought to have been inadvisable 
and to go to the very farthest border of the permissible, 
it does not amount in evident purpose or in probable effect 
to prejudicial misconduct. The motion is denied. 


/ 
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3. The motion of defendant* John McNamara to sup¬ 
press the use of Miss Tomaselli’s Grand Jury testimony 
at the re-trial is denied. The testimony cannot be effec¬ 
tively used unless to impeach, since Miss Tomaselli is not 
a defendant, and even if suppressed, would remain avail¬ 
able under Walder v. United States, 1954, 347 U.S. 62, 
65-66, and Harris v. New York, 1971, 401 U.S. 222. 

4. It is suggested that if the Government calls Miss 
Tomaselli as a witness it be instructed not to examine her 
as a hostile adverse witness. The point is hypothetical, but, 
as in every case, whether a witness can be examined as 
adverse and hostile depends on what happens at the trial. 
No presumption that a witness is adverse and hostile flows 
from the fact of employment by a firm owned in whole 
or part by one or more defendants. 

5. Defendant* Thomas McNamara moved to examine the 
Grand Jury minutes to determine whether or not the 
June 24 notification and the Town’s posting of its order 
were facts presented to the jury, and, perhaps, for other 
purposes. The ground for disclosure of the Grand Jury 
minutes has been made out. The motion is denied. 

It is so Ordered. 

Brooklyn, New York 
September 27, 1974. 

/s/ John F. Dooling, Jr. 

U.S.D.J. 


• All defendants have joined in all the motions. 


/n 
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THE CLERK: Ca»« on trial. United States of 

n& : BB 

l&nl 

2 

America versus John DeLiso, John McMamara, Thomas 


3 

McNamara, Alphonse Merolla and Alphonse Merolls. 


4 

MR. RITCHIE: Your Honor,I mould like to intro- 


5 

duce Ms. Marsha Katz. She is another Department of 


6 

Justice Attorney. She mill be my co-counsel. It has 


1 

not been decided as to mhether she mill handle any 


8 

mitnesses. It is her first criminal case. I just 


9 

manted to let the Court know there is that possibility. 


10 

THE COURT: All right, gentlemen. 


11 

Mom, let me see tnat ms are all squared amay. 


12 

Mr. Gillen, you mill appear again for John 


13 

McNamara? 


14 

Alphonse Merolla — 


15 

MS. SELTSKR: I am representing Mr. Merolla. 


16 

TO COURT: Mom, Mr. Alphonse Al Merolla mill 


17 

be represented by Mr. John Leone? 


18 

NR. LEOMR: Yes. 


19 

MR. RITCHIE: This is Alphonse Al Merolla? 


20 

NR. LBOMK: It is all right me refer to him as 


21 

Al? Ms'll have an Alphonse and an Al. X think me 


22 

have agreed on that. 


23 

NR. RITCHIE: I do not think me agreed to call 


24 

the aaoond Alphonse Merolla Al. 


25 

•i 

TO COURT: X did. Have you a suggestion? Ns 
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must differentiate them. 

MR. RITCHIE: Perhaps by the use of their middle 
initials if they differ? 

THE COURT: It is rather confusing. 

MR. LEONE: I do not see the point. 

MR. RITCHIE: Throughout the course of the 
trial the Government witnesses will refer to a man I 
refer to as the first Alphonse Merolla as A1 Merolla 
and the ether individual will be referred to by other 
names. — 

THE COURT: But he will not admit the propriety 
of those references. 

MR. RITCHIE: I doubt he will admit it. That 
is why I would ask to use middle initials. 

THE COURT: I am not sure that they have any. 

MR. LEONE: Do you want to make one up? 

DEFENDANT ALPHONSE MEROLLA: You gave me a name, 
you might as well give me an initial. 

MR. LEONE: My client has none. 

DEFENDANT ALPHONSE M. MEROLLA: I have an M. 

THE COURT: Alphonse M, like in Michael? 

DEFENDANT ALPHONSE M. MEROLLA: Yes, your 

Honor. 

THE COURT: Mr. DeLiso, Mr. Fischetti will 


represent you? 
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MR. FISCHETTI: Yes. 

THE COURT: That leaves us with Thomas McNamara. 
Who will be representing Mr. Thomas McNamara? 

MR. MEISELMAN: Leonard J. Meiselman, your 

Honor. 

THE COURT: Are we particularly arranged in any 

way? 


MR. GILLEN: We are in the order of the indict¬ 
ment going around the table. 

MS. SELTZER; Would you explain to the jury that 
is the way we are seated, so they do not get any furthc 
inference — 

THE COURT: You are going to stay in those 
chairs, every one of you? 

MR. GILLEN: Yes, your Honor. 

THE COURT: Mr. Fischetti, Mr. DeLiso, Mr. 
McNamara, Mr. Gillen, Mr. Meiselman, Mr. Thomas 
McNamara, Mr. Alphonse M. Merolla, Ms. Seltser, 

Mr. Alphonse Merolla and Mr. Leone. 

MR. LEONE: Please pardon my back from time to 

time? 

THE COURT: I imagine you will be taking a more 
angular position as the jury arrives. You wouldn't 
want to give them the shoulder. 

MR. LEONE: NO. 
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MR. RITCHIE: In the light of the positions of 
the defendants and counsel at table, when it cosies time 
for a witness to make an identification, would it be 
permissible for him to step down? 

THE COURT: I would think so. It would be a 
little hard to point. 

Mr. Meiselman , to stop on a very small point. 

Do you pronounce your name with an S or a 8? 

MR. MEISELMAN: As far as I remember, it has 
always been an S. 

THE COURT: Thank you. 

We did have circulated to you, gentlemen, a 

♦ 

redoing of the indictment. I ask you to look at it 
and tell me whether it looks all right to you? 

MR. GILLEN: I must say that I have never re¬ 
ceived a copy. 

MR. MEISELMAN: Neither have I. 

THE COURT: This is beyond belief. Do we have 
Bcmm extra copies? 

(Documents handed to counsel.) 

MR. GILLEN: We have no objection to the form 
of the indictment. 

MR. RITCHIE: The Government's only objection 
would be to the Alphonse Al Merolla and then Alphonse 
Merolla rather than Alphonse Merolla and later Alphonse 
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M. Merolla. 


MS. SELTZER: I didn't understand what he said. 
THE COURT: In other words, on page 2, paragraph 
line 6 Alphonse M. Merolla an 1 the defendant Alphonse 
Merolla and so on wherever It appears. 


Is that it? 

MR. RITCHIE: Yea, your Honor. 

THE COURT: It is so snich better than trying to 
tell the jury that there are two indictments and that 
they have been consolidated and that there have been 
certain statements objected to by one defendant, which 
didn't rssaove — well, they will become familiar with 
those things as the trial goes along. 

I think the last time, gentlemen, we selected a 
jury together for this case we proceeded in six rounds 
with the Government having one challenge in each 
round and the defendants having three in round 1, three 
in round 2, two in round 3, two in round 4 and one 
challenge in each of the last two rounds, five end six. 

I believe the defendants challenged first and 
^bwn thereafter the sides alternsted on challenges. 

When it came for the selection of alternates — 

MR. GZLLBMi We had four, your Honor. 

THE COURT: Do we have e clear recollection? 

MR,, RITCHIE i Tes, your Honor. 
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MR. GILLEN: I think we lost two and ended up 
with two. 

Didn't one of the alternates get ill — her 
husband was sick? 

THE COURT: I do not think we had any substitu¬ 
tions. I think the attrition was among the alternates. 

MR. GILLEN: Her husband was sick. 

MS. SELTZER: In view of the fact that there are 
so many defendants, would you consider the possibilities 
of giving us some more. 

THE COURT: That is why you got three on the 
first two rounds. The case is not one in which any 
radically opposing defense interests are presented. 

The defense is that the prosecuting witness is totally 
unworthy of belief and there is no war among the 
defendants. The episodes involved — the critical 
episodes involved are such — nothing much happened 
at any one occasion that creates special problems for 
any one. 

MS. SELTZER: Well, when you have five or six 
lawyers it iB very difficult for us to agree and I think 
that maybe — 

THE COURT: You moan some like blue and some 
like pink? 

MS. SELTZER: Yes. 
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THE COURT: I don't think counsel should be 
encouraged to dispute among themselves about the 
selection of jurors. They ought to make an effort to 
agree. Counsel can take counsel and as we tell jurors 
listen to one another and not simply be bullheaded and 
say "I want Jones or I want Smith." 

MS. SELTZER: I just think it would be easier. 

I know that we all have different feelings as to who 
would be good and who would not be good as prospective 
jurors. 

THE COURT: You seem to be alone, Ms. Seltzer. 

MR. GILLEN: We all agree. 

MR. LEONFs We agree. We just allow one 
attorney at a time to speak. I think we would not be 
opposed to having a few more if the Court sees fit to 
grant it. 

MR. RITCHIE: They are already getting two more 
and the Government is not getting any increase. I 
think going beyond that would needlessly complicate 
the jury selection procedure. 

THE COURT: The number of challenges allowed is 
so ludicrously large — and as you know in the proposed 
rules the number of challenges will be reduced — I 
am sure with the least sacrifice of any interests of 
justice whatever. 








k 



124a 10 

MS. SELTZER: Another reason that I asked, I 
was not present at the last trial but frosi my reading 
of the record it appears that there are a good number 
of ethnic slurs that occurred during the course of 
the trial and because of that it is very possible that 
we have serious problasis with certain people from cer¬ 
tain groups being on the jury and it may be incumbent 
upon us to try to keep off certain groups because of 
the comnts that were said by certain cf the witnesses. 


I am sure that you are familiar with those comments. 

NR. RITCHIE: I believe the Courts of the 
United States should not be engaged in a trial by 
ethnics — ethnicity, it should be engaged in a trial 


with a jury of peers — people from many many differen 


backgrounds. 

NS. SELTZER : I would agree except if the 
prosecution raises it, as it did on the last trial, 
and on certain occasions unnecessarily — if it is 
going to be raised, is going to be one of the issues 
before this jury. It was raised by one of the Govern- 


t's own witnesses — for reason that I couldn't 


understand was allowed in — and during my reading of 
the record found it necessary to use the word ”Kike” 


which I find offensive and which I believe many of the 


jurors will also, and it was part of the Government's 


o 






125a 


11 


tactics. For that reason I — 

THE COURT: It did not cone from Government 
counsel. 

MB. SELTZER i From Government witness. 

THE COURT: I take it he was sworn to tell the 

truth. 

MS. SELTZERt Yes, your Honor. 

From my reading of the record it was not a 
necessary part of his testimony. It puts us in a 
difficult position as far as allowing Jews on this 
jury — it honestly does, your Honor. It is something 
that we have discussed. 

THE COURT: I do not quite see how that would 
cut against you. 

MS. SELTZER: Because allegedly from what I 
recall Agent McMullen testified that one of the defend¬ 
ants used the word "Kike" in referring to Mr. Harold 
Goberman. 

My feeling — that's a feeling as a Jew — if I 
were sitting on the jury and I heard that word allegedly 
lined by one of the defendants, who is not a Jew, I thinJ: 
there is a good possibility that there would be an 
automatic reaction to that expression. 

Another thing I could suggest, if you do not 
want to give us more challenges, perhaps it would be 
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1 

to Mr. Goberman. If that Is so — and I do not think 

2 

it is material to the issues in this case — then I 

3 

think we will be severely prejudiced, because it is 

4 

highly inflammatory to anyone who may be Jewish on the 

5 

jury and I think it is intended as such. 

6 

THE COURT: I have no recollection of the exact 

7 

contexts, Mr. Meiselman, but I take it your point is 

8 

that the evidence did not show the use of this par¬ 

9 

ticular word? 

10 

MR. MEISELMAN: That's correct. 

11 

THE COURT: As among the defendants or to 

12 

Mr. Goberman himself? 

13 

MR. MEISELMAN: That's correct. 

14 

THE COURT: That it came in only through Mr. 

15 

McMullen's testimony. 

16 

Mas he a witness? 

17 

MR. RITCHIE: Yes, your Honor. 

18 

THE COURT: As to what Thomas McNamara allegedly 

19 

said to him? 

20 

MS. SELTZER: Correct. 

21 

MR. RITCHIE: I believe — 

22 

THE COURT: Is that correct? 

23 

MR. RITCHIE: No, it isn't. There is testimony 

24 

by Gary Taibbi. He was the construction foreman — the 

25 

young man with the black hair that your Honor may rocal 



i 
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who testified that Thomas McNamara during the course 
of tirades against Mr. Goberman referred to him by one 
or another of the — 

MS. SELTZER: What word did he use? 

MR. RITCHIE: Whether it was "Hebe, Kike" or 

"Yid 

MS. SELTZER: The words he used were "Jew 
bastard." 

THE COURT: What's that? 

MS. SELTZER: The words he used were "Jew 
bastard.” It was not the word "Kike" which Mr. Ritchis 
may or may not realize does have — 

MR. RITCHIE: I do believe that beside Jews on 
the jury there will be other people. 

THE COURT: It hardly makes it any better. 

MR. RITCHIE: I am not arguing that, your Honor. 
I do not think what the implication is. I do not 
happen to be Jewish. I do know it will be a jury of 
their peers. It will be a mixture of Christians, Jews, 
and Atheists and maybe soete other people, and the fact 
that Harold Goberman was called "Jew bastard, Hebe, 
Kike" or whatever by Thomas McNamara, is, I think, in 
light of Mr. Goberman's background corroborated by 
Mr. McNamara's use of the word "like" to Mr. McMullen. 

THE COURT: The one thing I am interested in 
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getting back to is the bearing of this on the number 
of challenges and I think we have rather come to a 
very different question and that is whether there is 
an appropriate place in the case for this kind of 
evidence and Mr. Ritchie appears to suggest that there 
is, rather than whether in effect the parties are 
going to have to get a jury other than the one they 
might otherwise select in order to guard themselves 
against the possibility that this evidence will be 
repeated; is that correct? 

MR. MEISELMAN: Yes. 

THE COURT: So why don't we deal with the real 
issue, which I take it is, is there any place in the 
case for that particular kind of evidence. 

Now, I take it that Mr. Ritchie's argument is 
that it shows the intensity of Mr. McNamara's dis¬ 
affection and the length to which he was prepared to 
go. 

As I understand it, even if one were prepared 
to concede a certain relevance in that argument, you 
would still argue for the exclusion of the testimony 
on the grounds that its prejudicial effect as against, 
particularly, Thomas McNamara would be far greater them 
any probative value that it had on the issues in this 

case, which have to do not with words other than words 

* 


I 
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of threats, but with violence, fear of violence and 
the threat of violence; is that right? 

MP. MEISLLMAN: You have argued well on my 
behalf, your Honor. 

MR. LEONE: Yes. 

MR. RITCHIE: You basically state the Govern¬ 
ment's position, your Honor. 

THE COURT: Hell, this is a very metropolitan 
city. We are trying the case in Brooklyn, not in the 
Port Jefferson area. One does not hear that kind of 
talk very much any more in Brooklyn. I do not think it 
is just because Jews are just as big, strong and tough 
as any one else and no longer by any means people that 
you can push around, but that perhaps we have had to 
live together and learn to live together and have long 
since enjoyed living together. 

Now, that may not be exactly the same as the 
kind of thing you will find on the East End and among 
the older parts of the population on the East End and 
what might be regarded as — from our point here — as 
the kind of passe expression that sucked of the last 
century in this city. It may not be that obsolete 
out there, but we are trying the case here and I do 
think that that kind of language when injected into a 
cu«« tried in this city and in this Court would be 
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far more prejudicial than probative of the attitudes 
and motivations of Mr. McNamara and I think, therefore, 
that Government counsel should caution the witnesses — 

MR. RITCHIE: That includes Mr. Taibbi as well 
as Mr. McMullen? 

THE COURT: Yes. 

MR. RITCHIE: Yes, your Honor. 

MS. SELTZER: Thank you. 

MR. MEISELMAN: Thank you. 

THE COURT: On challenges, suppose we have the 
defense have four challenges on each — three challeng* 
on each of the first four rounds, no change in the Iasi 
two. I do think that counsel ought to agree together 
on challenges, because I think that a month's unfor¬ 
tunate jury selection could slow from a division of 
the job of exercising challenges. Challenges should 
be a matter of discussion among the defense counsel so 
we may use all our efforts to get as fair a jury as we 
possibly can. 

MS. SELTZER: Thank you. 

MR. RITCHIE: Mill there be any increase in tl 

number forthe Government? 

THE COURT: No, I will keep your nose right 
down there on the grindstone. 

MR. RITCHIE: You sure putting the Government in 
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a position of having six as opposed to the defendants 
having fourteen. 

THE COURT: Precisely. 

MR. RITCHIE: I would submit that makes the 
Government's job even harder. 

THE COURT: No, because I do not really think, 

Mr. Ritchie, that the Government's interest is a bit 
different from the defendants' interests. Really 
there isn’t such a thing as the Government. What we 
are all after here is to see that we do not get people 
on the jury who are not a fair cross-section and 
totally disinterested. 

The defendants' fantasy — and it is JO percent 
fantasy — that they have a particular interest in 
sorts of jurors and that is one of the great myths. It 
isn't true at all. But it lends a great deal of com¬ 
fort to tha defense so he goes into the trial with a 
little more equinimity of spirit. Beyond t>-*t it is 
totally useless. 

MR. RITCHIE: Government counsel also fancies 
itself on many occasions to be skillful at jury 
selections and to — 

THE COURT: I am sure we could protract this 
if we wanted to for two weeks and make a huge thing out 
of it, only it isn't. 


I 
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MR. RITCHIES I will go into this trial with 
somewhat less equinimity than defense counsel. 

THE COURT: Yes. 

MS. SELTZER: Is it possible for me to ask one 
further thing? 

When you are questioning the jurors, would it 
be possible for you to question that as to whether they 
had any problesis with buying automobiles, whether any 
of thee have any particular animosity towards car 
dealers because they bought a lemon. It is possible 
that soma of them have bad feelings — had bad 
experiences. 

MR. RITCHIE: Your Honor, I have no objection 
to that. 

I'd also ask that a further question be posed 
about bad experiences with contractors. 

MR. GILLEN: Me have no objection to that. 

MR. RITCHIE: In fact, I will withdraw that. 

MR. GILLEN: We'd ask for that, your Honor. 

THE COURT: That seems to be tantamount to 
asking people if they ever built a bad house. 

Have you given defense counsel a copy of your 
most recent memorandum? 

MR. RITCHIE: Yes. That's a question that I 
would like to deal with now. 







MR. GILLEN: I think your Honor's suggestion 
that perhaps the evidence will help us on this, which 
you made in your opinion, happens to be so. 

Until we see what the evidence is, it is very 
difficult to weigh or equate the Archer and Maze 

decisions in this case. 

MR. FISCHETTI: If I may «ay» before we get 
into an argument on this I am familiar with the Arcner 
decision. Our offiee represented him. 

Xt this juncture in the trial, before the 
Government presents their evidence, I am not in a 

position to argue Archer. 

THE COURT: Except you were here at the first 

trial and heard the evidence. 


MR. FISCHETTI: I don't know if Mr. Ritchie 
intends to proceed in the same fashion and offer the 
same evidence. 

MR. RITCHIE: I would represent to the Court, 
w it.h the exception of one or two additional commodities 
used in interstate commerce, the Government's evidence 

will be precisely the same. 

The problem has not to do with the amount of 
commodities coming in, but with the connection of the 
interstate comnwrce to the extortion. I t hi nk with 
that representation and what the evidence will be - 
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other than with the addition of one of two more pieces 
of commodities — I think we can reach a decision at 
this time and I would respectfully request that the 
Court make a decision at this time to prevent a need¬ 
less trial if the Court rules in favor of the defendants 
and to afford the Government the opportunity of 
Appellate review. 

Your Honor has indicated questions and a lack 
of certainty on the exact standards of the law today 
and I would respectfully request the opportunity to 
prevent a needless trial and to give the Government 
the chance for review by the Second Circuit with a 
decision at this time. 

(Continued on next page.) 
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THE COURT: You were asking me to dismiss the 
complaint so you can go up? 

MR. RITCHIE: If your Honor is inclined to 
dismiss at the close of the Government's case - 

THE COURT: That creates double jeopardy and 
it is the end of the whole show. 

MR. RITCHIE: Yes, your Honor. That's precisely 
why I would request the opportunity at this time for 
a ruling. The evidence has been before the Court before. 
It will not change material with respect to the 
questions that your Honor has — 

MR. MEISELMAN: I think it will. 

MR. RITCHIE: A decision at this time would be 
in the greatest fairness to the Government mid to the 
defendants, in that it would prevent a needless trial. 

THE COURT: Let me see if we can understand 
each other. Z try to phrase my memorandum just as 
carefully as I could. 

I think, Mr. Ritchie, this glancing hurriedly 
through his memorandum has put his view of the matter 
again in one single phrase or sentence which really 
comes down to saying that undeniably — if I may amend 
— one would have to say for a dozen different Govern¬ 
mental purposes that Harmac was engaged in commerce 
or pursuing activities affecting coammree — engaged 





137a 


23 


in commerce because of his introducing into the state 
of New York component materials from out of the state 
and incorporating them into a building in NEv York. 

In the secondary sense it's that corporation's 
activities and relatedly Goberman's that had to do 
with the continuance and enhancement of the flow of 
automotive parts through the McNamara people facility, 
both of these are for many statutory purposes related 
to commerce connected with commerce, affective — to 
invent a word that the machine will try to reject — 
affective of commerce and hence that any of the 
violence described in the Hobbs Act named at Harmac, 
his performance and his continuance on the job, was 
within the language of the Hobbs Act. 

Is that about it, Mr. Ritchie? 

MIR. RITCHIE: I believe that's the decision that 
was reached by the Court at the last trial, that the 
Court seemed to indicate its decision absent the im¬ 
port of Maze and Archer, in the latest memorandum and 
order. 

THE COURT: Yes. 

MR. RITCHIE: I believe the only question that 
is really before the Court is whether the Mase and 
Archer decisions require any pre-examination of the 
prior holding of this Court and the long line of cases- 1 
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THE COURT: You cited the Ruiz case — Ruiz 
against the United States, 401 U.S. 808. 

MR, RITCHIE: I raise that only in connection 
with t*Ms Archer decision. 

I believe Ruiz shows the thinking of the Suprem 
Court on that statute md why the Supreme Court reache 
the decision it did with regards to that statute and 
why the Second Circuit, following the Supreme Court 
reached its decision in Archer. 

THE COURT: Well, what I meant to suggest by 
my memorandum is that the reach of the indictment unde 
the Hobbs Act has been very very broad in the past and 
that very indirect effects on coonerce have been 
accepted as sufficing to make applications under the 
Hobbs Act. 

I raised with counsel the question whether we 
can expect that to continue, not in the light of the 
holdings in Archer or in Maze or in such a case as 
Ruiz, but in connection with the cases reflecting the 
extent to which the criminal jurisdiction of the 
Federal Government has been purviewed into aspects of 
commerce and it's remoter affectations that might not 
seem really to be very closely connected with ccimarce 

Looking at this case, I suppose 50 years ago, 
someone would say, "How can there be anything more 
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local than digging a foundation and erecting a permanent 
fixture in place under contract locally made between 
local people, and which act does not accept accidentally 
require or derivatively require any movement of goods 
or services in commerce. Theoretically, almost 
anything could be produced in New York. It once had 
forests, it has the famous Chateaugay Pigiron Works." 

I don't think it has any bauxite, but I do not 
know how much bauxita derivatives were in the building. 

I am sure some. Cement can be made anywhere you have 
water power. New York has water power. 

What we are talking about is the bringing in 
of materials from outside the state. 

You are going to have to refresh my recollection 
on this. The materials brought in from out of state 
were not, I think, as I recall brought directly by 
Harmac from the out of state suppliers, but from local 
suppliers who necessarily — because they didn't stock 
much material and some of them were almost certainly 
made to measure — 

MR. RITCHIB: Yes, your Honor. 

THE COURT: — would be shipped in from out of 
state to the material men who would then keep it either 
in their warehouses or on the job site, but only for 
the length of time necessary to complete the job and 
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the shorter the time they had it in their yards or 
on the job and uninstalled, the better since it was 
consuming their working capital every moment it was 
not incorporated into the building and productive of 
payment. 

Now, the use of the building -- certainly the 
building was a building of a sort which you would have 
to say frustrated the whole idea that its design, if 
it wasn't an automobile dealership building, and there¬ 
fore would almost inevitably involve shipments of 
merchandise to be dealt in interstate commerce. I do 
not know if we make any Buicka in this state, but 
hardly enough the indictment does not mention auto¬ 
mobiles themselves. It seems to say parts. 

MR. RITCHIE: Yes, your Honor. 

THE COURT: I think at the last trial I par¬ 

ticularly noticed that. 

MR. RITCHIE: The whole is the sum of all its 

parts. 

THE COURT: The parts were assembled so it 
could function. 

Now, we turn our attention to whether we are 
dealing with an inference and whether it is a direct 
or indirect inference — what kind of inference is it? 
This is not a case about the actual interference with 
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commerce. It is a case about a conspiracy to interferej 
with commerce. It doesn't have to be a demonstration 
of interference, but it does have to be a conspiracy tc 
interfere. 

I think there are a number — at least one case 
in which certiorari has been granted, which put 
Crimmons to death in this case, that went up from the 
Southern District of Judge Felnberg — the name of 
which slips my mind for a moment. That may result in 
a re-examination of Crimmons. There is still the 
thought that Learned Hand had in Crimmons. When you 
are dealing with conspiracy the contemplation of some 
Federal repercussion is basic or else it's a little 
difficult to see what the concern o f the Federal 
Government with the whole affair is. That is notionally 
the case, whether or not the conspiracy is carried into 
effect, but I think it is a little difficult to think 
of it usefully where the conspiracy does result in the 
action which the parties agreed upon or are alleged to 
have agreed upon. But here again we are not concerned 
directly with anybody's program to prevent commerce or 
to do anything, except effect it in some way. 

Now, here I suppose you could argue that this 
wa*; supposed to — if ever supposed — to effect 
comerce, to accellerafce commerce in every possible 
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aspect. That's what the whole fight was about. It 
was not being completed. The Interstate materials 
were not being incorporated as per plan and on schedule! 
and the completion of the building at the desired 
earlier date was threatened. That at least is the 
defendants' argument and such evidence as they presented, 
but I think we took at face value the word "effect" as 
meaning exactly what they said, since that's the 
function of Congress to mean what it says and say what 
it means, right? 


MR. RITCHIE: I should hope so, your Honor. 

THE COURT: That's where we are. It seems to 
me that we are not dealing with conduct which for 
example like a hijacking or interstate trucks and the 
taking of the load grossly results in arrests and 
diversion of interstate commerce and a direct affect¬ 
ation. We are not dealing with anything in that order 
at all. We are dealing with what you might call the 
doing of things which ma examination can be shown to 
have affection on cni—arcs. Is that enough? 

We really in the mail fraud cases took very 
auch that line. You remember in the mail fraud cases 
you are also dealing with a scheme — the scheme 
simply meant by the use of ocanaerce. It's just at that 

point that the Court spoke that the scheme itself — 

» 
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the perpetration of the fraud on the hotel keeper — 
sure it had a consequence, but the scheme itself didn't 
deal with any affectation of commerce at all or any 
use of the mails. It dealt with getting lodging for 
nothing, but in the knowledge of course that the hotel 
keeper was being defrauded simply because the whole 
scheme required use of the mails, therefore, inevitable 
delay. He'd be onto the next town — no matter how 
quickly the mails functioned and the credit system 
functioned — he'd be onto the next town before they 
were felt. That's what I am concerned about, that we 
may not any longer have available to us an approach 
which gets so far from thelanguage of the statute. Arc 
we dealing with a statute that really requires the 
affectation by the conduct of movement or consnerce as 
the very gist of the scheme and of the charge or is it 
enough that the things done on examination will be 
found to be effective of commerce within the statute's 
meaning? 

HR. RITCHIE: Your Honor, with respect to the 

question of Crimmons? It was a second circuit decision 

» 

dealing with the Hobbs Act conspiracy — 

THE COURT: You were kind enough to supply the 
citation, 123 F. 2d, 271, Second Circuit 1941. 

MR. RITCHIE: There is a separate Second Circuit 
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decision on conspiracy under the conspiracy cause in 
the Hobbs Act and that's United States v. Varick which 
I cited to the Court in the prior trial. I would like 
to note in the recent trial of United States v. Vario, 
which was tried before Judge Judd in the Courtroom 
across the way, the famed Superfecta case, in that 
case Judge Judd was presented with another self- 
contained conspiracy cause — a conspiracy provision 
contained in 18 United States Code 224. 

After looking at the legislative history re¬ 
garding that violation. Judge Judd ruled that "Know¬ 
ledge of the Federal element in the sports bribery 
statute wasn't necessary in a conspiracy under the 
sports bribery statute, because it wasn't subject to 
the old time thinking of Criramons and would be looked 
at separate from Crimmons." 

I think United States v. Alejandro (phonetic), 
which was a Second Circuit decision, questioned the 
language in Crimmons, but felt bound by stari-dicises 
not to overcome Crimmons and to stay within Crimmons 
until there had been some revision in the law. 

Judge Judd didn't feel bound on a self-containec 
conspiracy such as 18 Unted States Code 224. With 
respect to the question of the thinking of the Courts— 
of the Courts on the continuing expansion of Federal 
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police power, continuing expansion of Federal pro¬ 
secutions, I would like to note to the Court that in 
Maze, the majority opinion noted that it would have 
been within the power of Congress to prohibit the 
transaction in the Maze case. 

•Jontinued next page.) 
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THU COURT: I do not think the Court in Mays was 
imposing any Constitutional limitations. It was rather 
interpreting the statute, and that is all I am suggest¬ 
ing here. 

MR. RITCHIE: With respect to the Ruiz case, 
and the question of what the Court is doing to limit 
Federal Police jurisdiction, in Ruiz the Court said 
— I noted it in my memorandum of law — It is not for 
the Court to decide the delicate questions of Federal- 
State relationships. They pose the question to Congress, 
and they left to our part of our Government that has 
the Legislative powers, that question. 

THE COURT: I quite agree. What we are dealing| 
with is. What did the Congress do. The thinking of 
that in terms of the supposed reluctance of the Congiebs 
to go any further than it meant to go, and whether wo, 
as Courts — the Court system has stretched Hobbs Act 
beyond the expectations of Congress, and beyond its 
intendance. 

MR. RITCHIE: I cannot think of the case — I 
will get it for you — where the Supreme Court and the 
Second Circuit have both stated that it was the Legis¬ 
lative intent of the Congress in passing 18 United Stages 
Code, 1951, to use to the broadest its powers under thu 
Interstate Commerce clause, to bring within the prohi- 
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bitions against extortion any and all affectations of 


2 

commerce, no matter how remote, no matter how unintend* 

d. 

3 

I think the language used by the Congress in the statul 

e 

4 

very clearly establishes the broadest exercise of the 


5 

delegated powers under the Interstate Commerce clause. 


6 

MR. GILLEN: As I said, I think we have to wait 


7 

for the evidence in the case. I do not think we can 


8 

argue it in a vacuum. 


9 

THE COURT: They would rather take it up when 


10 

you rest. 


11 

MR. GILLEN: That's correct. 


12 

MR. RITCHIE: I would ask for a decision now. 


13 

If I do not have a decision, I will have no Appellate 


14 

remedy, and your Honor has indicated that he himself 


15 

is not certain. 


16 

THE COURT: You see, Mr. Ritchie, what I have 


17 

been trying to say to you is, I took the position on 


18 

this last time around. I am not changing that positic 

n 

19 

at this time. The Government has the power to reconsi 

- 

20 

der, to decide itself whether this case is better pros 

e- 

21 

cuted by the State or by the Federal Government. This 


22 

case was once tried. To return to the trial of it no* 


23 

is to express prosecutorial confidence in the jurisdic 

!- 

24 

tion of the Congress and the Court. 


25 

Now, I cannot say that there is any Circuit Coi 

irt. 
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District Court or Supreme Court case that would author¬ 
ize me to dismiss this Indictment in effect on the 
basis of a sort of tacit understanding — We’d have to 
walk a little carefully here to make sure that the fulL 
text of the Interstate Commerce here charged may be 
found by reference to the testimony and the Exhibits 
at the first trial, and we are not at this point in anf 
way directly or indirectly re-arguing the motion to 
dismiss the Indictment at the close of the Government' e$ 
case, and at the close of the whole case from the last 
trial. 

Are you clear? 

MR. RITCHIE* Yes, your Honor. 

THE COURT: That is the only way that ycu could 
look at this. On that basis, I cannot dismiss this 
Indictment if the Government wishes to proceed. 

MR. RITCHIE* May I have a few minutes before 
we proceed? 

THE COURT: Surely. 

MR. GILLEN: I have three small items: 

One, when the Court ordered Mr. Ritchie to pro¬ 
duce the Index Cards of the Strike rorce that opened 
this case — 

THE COURT: Yes. 

MR. GILLEN: — it was opened under 18 U.S.Code 
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894. 

THE COURT: I know. 

MR. GILLEN: As well as 1891. 

THE COURT: I did not notice that. 

MR. GILLEN: 894 is the Extortionist extension 
of the Credit statute. It is a shylocking statute 
that anyone that would collect shylock monies would 
be charged under 894. 

That leads me to believe that the evidence — 
that the Government has some evidence or allegation, 
probably by Mr. Groberman, that there were shylocking 
monies involved, and there was an attempt to collect 
these shylock monies by one of the defendants, or other 
parties. I have no way of knowing. What does strike 
me is that we have gone through a trial, there was a 
proper Brady demand made, and no such evidence has bee n 
made available in this Court. That was the first time 
we ever got a look at one of these internal documents 
from the Strike Force. 

THE COURT: I saw this as the old file — Do 
you see what I mean? The new file, as I understand it, 
was 741240. These references are in 725213, which is 
the old file. 



MR. GILLEN: In any event, they are here. Quits 
frankly, these were all kept together. They're actually 
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twelve dates, and the events of this case appear on 
the card of the Extortion Extension of Credit. I would 
made a demand on the Government for any ond all evi¬ 
dence as to the Extortionate Extension of Credit, and 
for any attempt by my client or anyone involved in thin 
case, or not involved in this case, to collect an ex¬ 
tortionate extension of credit — 

MR. MEISELMAN: Directly or indirectly. 

MR. RITCHIE: Firstly, may I say, even if we 
had evidence in our possession of shylocking activitie* 
by any of the defendants, that is no way exculpatory. 
Forgetting that for the minute, I would like to say 
this case was not opened by me. I received the file 
very shortly after Mr. Goldman came in and spoke with 
Mr. Dennis Dillon. 

I interviewed Mr. Goldman, and he never apprise! 
me of anything that was in violation of 894. I believs 


that if we — if the evidence was slightly different 
concerning the trailer, and the extension of the credi 




in that case, and the beating on June 5th, there might 
be a violation of 894, but the evidence isn't as such 


MR. MEISELMAN: The Government, in the last trial 
contended that the defendants got together for the p 
pose of extorting money from Mr. Goldman or his companj 


urh 


9 


25 


That was the violation of coasserce 
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Now, if they have a file which shows that they *t- 
that some of the defendants, or all of them, got together 
with Mr. Goberman, and for another purpose, it is com¬ 
pletely contradictory to the tack they are taking in 
this case, and I think it would be — 

THE COURT: I cannot quite see that. 

MR. GILLEN: Mr. Ritchie has referred to some 
type of extension of credit — 

THE COURT: What he said was that the evidence 
with respect to the trailer, and as I recall the evi¬ 
dence with respect to the trailer — while it managed 
to get itself confused at the last trial — had to do 
not only with the trailer, but with the financing of 
the acquisition of the trailer, because, as I recall it|, 
Mr. Goberman located the trailer, and had to get financ¬ 
ing to acquire the trailer — 

MR. RITCHIE: It wasn't financing in the sense 
of paper. It was an outright advance. 

MR. MBISKLMAN: It was loaned by Mr. McNamara. 

THE COURT: My point is that he did not have th« 
price of the trailer to advance. 

MR. RITCHIE: That's correct.* 

THE COURT: Nothing was yet due under the Harmao- 
McNamara re New Car Inc. Nothing was getting done. 

Maybe there had been sense work — 
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1 

MR. MEISELMAN: Some. 

2 

THE COURT: That may have been done by a differ- 

3 

ent firm. 

4 

At that time, as I recall it, when he did locate 

5 

a trailer suitable for use on this construction job, the 

6 

money to buy it was received from the McNamara inter¬ 

7 

ests. I forget whether McNamara — 

8 

MR. GILLEN: I think the father advanced it. 

9 

THE COURT: Or whatever. And in that connection, 

10 

I do not know whether anything was said about the terms 

11 

of repayment. I cannot recall if we had any evidence 

12 

about that. 

13 

MR. RITCHIE: I do not believe we did. 

14 

THE COURT: I do know, at a later time that 

15 

$130^ was more or less related to the trailer business. 

16 

I never did understand how the trailer could be released 

17 

and the $1300 paid — 

18 

MR. RITCHIE: He owed $15,000 at the time — 

19 

MR. MEISELMAN: In addition to the trailer. 

20 

MR. GILLEN: The Government has not answered 

21 

whether there is such a statement. I appreciate your 

22 

Honor’s analysis, and I would agree, except that 1894 

23 

is a shylocking statute, and any — 

24 

THE COURT: 894. 

25 

MR. GILLEN: I am sorry, 894. It is shylocking. 


\ 
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MR. RITCHIE: It does not require any vigorous, J 
does not require any usurious interest rates, all it 
requires is the use of force to collect an extension 
of credit. 

MR. MEISELMAN: May I be heard? 

MR. RITCHIE: There was force used in this case. 

We don't have a violation of 894, because according to 
the testimony of the Government witnesses, the sum ad¬ 
vanced had been repaid already, and this was a separate 
extortion. 

MR. GILLEN: We want to look at the complaint 
Mr. Goberman or anybody else made as to this case by 
the extortionate extension of credit. It flies in the 
face of the Government's theory. Mr. Ritchie has still 
not answered *— 

THE COURT: I take it you have received all the 
3500 Material? 

MR. GILLEN: I would have hoped ve did. 

THE COURT: I do not see that the material, if 
any, related to aspects of the trailer transaction, and 
the credit in that transaction could possibly be sorted 
out and withheld from counsel, and I assume that none 
of the material related directly or indirectly to the 
trailer transactions, and the financing of it has been 
withheld from counsel to the extent that it could possibly 






154a 39 


1 

be producible under 3500 Material. 


2 

MR. GILLEN: I assumed the same thing until I 


3 

saw that card. 


4 ! 

MR. RITCHIE: That's correct. 


5 1 

THE COURT: Is that right? 


6 

MR. RITCHIE: I would like to note — 


7 

THE COURT: The rest of it seems to be a questic 

n 

8 

of. How do we characterize the evidence that we have — 


9 

MR. GILLEN; It would be Brady Material if thers 


10 

is a different story by Mr. Goberman. 


11 

MR. RITCHIE: There was no different story. Tha 

t 

12 

was the original allegation, and that was the only al¬ 


13 

legation. 


14 

THE COURT: The question is. Have they everythin 

g 

15 

having to do with the trailer transaction, and any othe 

r 

► 16 

attempts to collect money from Goberman? 


17 

MR. RITCHIE: Yes, your Honor, they do. 


18 

MR. GILLEN: Then I would ask whether they have 


19 

any evidence from Mr. Goberman of any debt that has any 

- 

20 

thing to do with this case? 


21 

THE COURT: I think I asked the question, and 


22 

I believe that it has been answered. Nobody suggested 


23 

that Mr. McNamara, McNamara Re New Cars Incorporated, 


24 

or McNamara Buick, lent any money at any time to Gobern 

an 

25 

or to Harmac, except to the extent disclosed in the evi 
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dence here, and in the 3500 Material; is that correct? 
MR. RITCHIE: That's correct. 

MR. MEISELMAN; With one exception. I agree with 
what your Honor has said. There may be other aspects. 
Your Honor stated before that we are concerned in this 
trial with a Conspiracy. The Conspiracy as shown by 
either an overt act, or perhaps by even an inference — 
THE COURT: No overt act under this statute. 

MR. MEISELMAN: Then it would be an inference by 
the conduct of the parties. If there was a contact be¬ 
tween any of the defendants and Mr. Goberman, or there 
were transactions — between any of the defendants and 
Mr. Goberman, with respect to any other matters, that 
lends a different aspect to this case, and the Govern¬ 
ment's position vis-a-vis our clients — 

THE COURT: I think we had some testimony from 
Mr. Goberman that there had been some contract which 
interest and the McNamara interest — 

MR. RITCHIE: Your Honor, I don't know. 

THE COURT: How Mr. McNamara got to Mr. Harold 
Goberman, or vice versa, but I believe in a way getting 
to Harold Goberman was a miscontact — 

MR. GILLEN: Yes, Harold Goberman had been build 
ing a building some 200 yards up 
(continued on next page.) 
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THE COURT: Therefore work that Mr. McNamara had 
observed. 

Now, what Mr. Meiselman says, wasn't this set 
of circumstances the only set of dealings among these 
people - 

MR. MEISELMAN: All the defendants. 

THE COURT: I take it the answer to that is 
"yea, as far as the Government knows"? 

MR. RITCHIE: Your Honor, the Government has 
turned over all 3500 material — 

THE COURT: Please answer my questions. 

MR. RITCHIE: Your Honor, I believe to do so 
would give away part of the Government's case. 

THE COURT: No, it would not. 

MR. RITCHIE: It is my understanding from Allen 
Goberman, as I am sure Mr. Gillen is aware, that there 
were some other dealings they could elicit on the 
cross-examination of any witness they chose to. 

I have no material to tarn over to them in 
that regard and they will have to trust to their own 
wits and powers of cross-examination. 

MR. GILLEN: Are we playing games? 

MR. RITCHIE: I am not. I have no writings to 
that effect, no memoranda to that effect. I have no¬ 
thing to that effect. 
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THE COURT: Then what are we talking about? 

MR. RITCHIE: It is my understanding, according 
to Allen Goberman, there were other dealings with 
Allen Goberman and the Merolla's that can be elicited 
on cross-eaamination. Mr. Meiselman is apparently 
aware of it — 

MR. GILLEN: That is not what I was talking 
about. This is something else. 

MR. MEISELMAN: I am glad I just heard that. 

MR. RITCHIE: They can cross-examine any wit¬ 
ness on the stand — 

MR.GILLEN: We had a trial. We made a demand 
for Brady material. I do not understand Mr. Ritchie's 
position. 

THE COURT: I do not either. 

MR. RITCHIE: Your Honor, I have no material in 
my possession. I have spoken to my witness and he 
states he had certain other dealings with the Merolla'a 
and he is willing to answer questions on it. 

THE COURT: I think there was some reference to 
that. He allegedly was able to Identify Alphonse — 
not Alphonse M. Merolla — on the basis of recollection 
or something when he saw him come to the job. Maybe 



that was because of something that preceded the occasif 
on which he saw Alphonse — not Alphonse M. — Merolli 
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come to the job site before one of these meetings 
downtown and indeed, I think, wasn't the evidence at 
that point — 

MR. MEISELMAN: He denied it, your Honor. 

THE COURT: — Alphonse was part of the escort 
downtown? 

MR. MEISELMAN: In the reading of the record — 

THE COURT: Was that the claim? 

MR. MEISELMAN: Yes, on the previous trial. 

In the record on the previous trial.— 

THE COURT: There was something in there that 
might have suggested that one or another of the 
Merolla's was not totally unknown to Goberman through 
the other intermediary who put his nose in and got it 
out — 

MR. GILLEN: Spatorella. 

THE COURT: Spatorella, is that who you are 
talking about? 

MR. RITCHIE: No, your Honor. 

I am talking about, for example, in the 3500 
material there is reference to Alphonse Merolla 
attempting to coerce — not coerce, but to have 
Harold Goberman use certain of his contractors — 

MR. LEONB: Are you talking about Alphonse M.f 

MR. RITCHIE: Yes, 
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1 

THE COURT: You see, you put that in the 

2 

neqative-permanent form. 

3 

MR. RITCHIE: I have never been told by Allen 

4 ! 

Goberman or Harold Goberman that — 

5 

MR. LEONE: Or anybody else? 

6 

MR. RITCHIE: I have never been told by anyone. 

7 

your Honor. 

8 

Your Honor, I believe Helen Goberman — Helen 

9 

Goberman is the former Helen McNamara — Allen 

10 

Goberman's wife that she thinks Harry is the one behind 

11 

this whole thing. She thinks this was a plot to hurt 

12 

Mr. McNamara by Harry and the Merolla’s. She has a 

13 

great — 

14 

THE COURT: Harry? 

15 

MR. RITCHIE: And the Merolla's — Harry 

16 

Goberman. 

17 

THE COURT: That is Harold? 

18 

MR. RITCHIE: He is known as Harry. 

19 

THE COURT: It is the same person as the 

20 

prosecuting witness? 

21 

MR. RITCHIE: Yes, your Honor. 

22 

Your Honor, I would like to know with respect 

23 

to Mrs. Helen Goberman that she was a subpoenaed 

24 

witness for the defense at the last trial. 


25 


THE COURT: She was a 


what? 
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MR. RITCHIE: Subpoenaed witness for the defense 
at the last trial. 

THE COURT: Who called her? 

MR. RITCHIE: No one called her, your Honor. 

I would assume from what she told me that she 
has already been interviewed by Mr. Gillen — 

MR. GILLEN: In keeping with that, your Honor 
wrote a decision that the Government had gone to 
the furthest limits of permissible conduct with her, 
recalling the 65 pages of grand jury testimony. 

I have been informed that Mr. Ritchie together 
with Mr. McMullen, with others or another, for some 
two to two and a half hours last Thursday again drilled 
this girl. 

I intend to call her as a witness. She said 
scum thing about Mr. Ritchie may or may not call her 
as a witness. I am going to call her. 

I would most respectfully request that the 
Court direct the government to produce for my examina¬ 
tion any records made of the conversation with this 
woman this past Thursday. 

In addition, therefore, I would renew my motion 
to disadss this case in that the Government has 
affirmatively attempted to destroy the integrity of 
the defense. 
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There was another session of two to two and a 
half hours with this poor girl — 

THE COURT: She is not a poor girl. 

You mean the witness Tomasselli. 

MR. GILLEN: Yes. 

MR. RITCHIE: Your Honor, this poor girl was 
in her home, in her living room. We came at her 
invitation. It was myself, MIbs Katz and Mr. McMullen. 
She told me that she had felt that I had been extremely 
unfair to her in the grand jury. I specifically asked 
her during this drilling if she felt that I was being 
unfair to her at that time and she stated "No." 

I asked her if I had been nice to her and she 
stated "Yes." 

There was no drilling. It was a perfectly 
proper interview, conducted a t the eastern end of 
Long Island by myself. 

I realize these people have a job to do and I 
tried to make myself available out there. It was not 
any sort of star chamber inquisition. It was perfectly 
proper. 

THE COURT: He wants to know can he have the 
3500 material now. 

MR. MEISELMAN: In addition to which — 

AGENT MC MULLEN: I have notes of the interview 
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to be dictated this afternoon. It will be type¬ 
written in a day or so. 

MR. GILLEN: I would like those notes marked 

now. 

THE COURT: They cannot, as I understand it. 

MR. GILLEN: Then the notes will be destroyed 

according to FBI procedure. 

MR. RITCHIE: I will oppose Mr. Gillen's 
request. I will make available to Mr. Gillen at the 
earliest opportunity the 302 and I will talk with 
Mr. McMullen about his internal reporting procedures, 
and his willingness to keep the notes. 

I am willing to give over the — 

THE COURT: I think Mr. McMullen is now advised 
that counsel have a specific interest in his raw notes, 
that they may be from his point of view inaccurate, 
to then dispose of them — even though it be in the 
regular course of FBI procedure — would raise a grave 
question and not one past on any case as far as 1 
know. 

MR. RITCHIE: Very well. 

THE COURT: Let mm tell you two things. 

One, we have a suppression hearing in which 
adventitiously one of the witnesses was from Ohio. It 
was a Wade hearing and the Government I do not think 
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had ever had an opportunity to interview this witness 

before, other than to take identification testimony, 
such as it was, at the Wade show-up. 

On the very morning of the hearing, she was inter¬ 
viewed by an FBI man, and she was called as a witness, 
and for some witness or other — the FBI man was a wit¬ 
ness, too, because he had been part of the Wade lineup 
proceedings — and was then asked whether he had an 
interview of one of the Wade witnesses that very morn¬ 
ing. He said, "Yes," and he was asked to produce his 
raw notes, and he did, and they were as far as the de¬ 
fendant was concerned free-wheeling murder. It is that 
which the FBI foolishly destroyed, the Agent's live notes, 
that which the Government apologizes for in every crim¬ 
inal trial. 

Por what use it may be to you, the Coca-Cola 
Corporation of Georgia, the one that Makes the extract*— 
not unknown to fame — enforces its trademark very vigor¬ 
ously. 

What they do is make sore that if a man goes in 
and orders coke or Coca-Cola, he does not get PepsiCola. 
They send teams around the country who walk into a bar * 
two men — and they will ask for whiskey upright and a 
coke chaser. Of course that makes the barkeeper's head 
reel, so he repeats, "You want good rye whiskey stxaiglit 
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up, and a Coca-Cola chaser?" And the man says, "Yes." 
Right, says he, and he gives him PepsiCola, of course. 

A careful note is made of this, and when he is not look¬ 
ing , they pour the chaser into a plastic bag they have 
Those notes are typed that night, they are mailed down 
to Atlanta, clipped to them in an envelope, are the rau 
notes, and with them go the sample. 

When the case comes to court, the whole thing in 
produced, and if the defendant dares to ask for the ra%r 
notes, that is the end of that defendant, because of 
course there is no chance of disbelieving the neatly 
types notes, because is the man's contemporary notes. 

That is the way to prepare evidence, not throwing the 
notes away because they have been faithfully incorpor¬ 
ated into a 302. That's another matter. 

MR. PISCHETTIs May we have them marked for 
Identification? 

THE COURT: They do not exist yet — 

MR. PISCHETTI: The scratch notes. 

THE COURT: They will not be destroyed. 

MR. GILLEN: I would ask for — 

THE COURT: That cones later. 

MR. GILLEN: I still intend to call Mrs. TasiaselLi. 
I do not know whether he will call her. I want to call 
her, and I want to prepare her properly. 
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Now, I am faced with this 65 pages of Grand Ju; 
minutes. I am faced with a two and a half hour inter] 
gation of a girl who maybe testified ten minutes. I 
honestly — 

THE COURT: By the time she got off the stand, 
she had been on longer than ten minutes. 

MR. GILLEN: Perhape. 'Her direct was very shot 

THE COURT: Her testimony might not have been 
long, but she was present at a critical interview in 
this case. 

MR. GILLEN: My problem is — I spoke to Miss 
Tooaselli after she came out of the Grand Jury. She 
couldn't remember everything said in two, two and a 
half hours. She doesn't know what — 

THE COURT: You have those. 

MR. GILLEN: This is after. This is another tw 
hours to two and a half hours of star chamber proceed¬ 
ings. 

MR. RITCHIE: Miss Tomaselli had an opportunity 
to review her Grand Jury testijsony — 

(continued on next page.) 
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MR. GILLEN: The poor girl was shaking in her 
boots — 

THE COURT: She wasn't any little girl; she 
was a practical businesswoman, and I think her title 
was that of office manager. If she is anything like 
any office manager I ever knew — and they were all 
female — I never knew of one to tremble in her 
boots, but I do know that strong men tremble in 
their boot3 when the office manager is around. 

MR. MEISELMAN: If the Federal Bureau of In¬ 
vestigation was involved, I think an office manager 
would be in awe of the majesty — 

THE COURT: I wouldn't worry about that. 

Do you have the notes, Mr. McMullen? 

AGENT McMULLEN: I should explain. There are 
two sets of notes. One is the raw set of notes of 
the interview in my presence with Mr. Ritchie — 

THE COURT: Maybe wa had better nark those 
separately. Mark that one 3500-1. 

AGENT McMULLEN: I guess this was October 3, 
1974, with Mr. Ritchie and his assistnat Miss Katz. 

THE CLERK: Court's Exhibit’3500-1. 

MR. McMULLEN: The next morning I was in the 
process of reducing my notes tc writing, to be dic¬ 
tated, and at that time I had a question and I called 
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Misg Tomasselli on the phone and spoke to her for a 
very short period of time and she was not interro¬ 
gated or abused at all at that time. 

THE COURT: Where did you call her at? 

AGENT McMULLEN: At work. I was at the office, 
and she was at work. She sometimes answers the phone 
at McNamara American Motors dealership. I reintroduc¬ 
ed myself and told her that I had one question to 
ask concerning the day before. I asked the question 
to make sure my writing was accurate and complete 
and at that time I made a change on these notes, 
so this can be considered an original note, even 
though a rough draft of my original notes. 

THE COURT: Yes, that would be Court's Exhibit 

3500-4. 

THE CLERK: So marked. 

AGENT McMULLEN: This would be October the 

4th, the day after. 

THE COURT: The interview at — 

AGENT McMULLEN: Her home. 

MR. RITCHIE: 3500-1 is a 4-page document 

with the backs unwritten upon. 

3500-2 is a 5-page document with the backs 
unwritten upon and numerous scratchings out. 

There are some scratchings appearing on 


25 
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3500-1. 

AGENT McMULLEN: Do I retain possession until 
I dictate them? 

THE COURT: Yes, the Government is charged 
with the responsibility for their custody. 

AGENT MCMULLEN: Yes, your Honor. 

THE COURT: VJe will have a short rece33 now, 
because at this point Mr. Shapiro's hands are about 
to fell off. 

(Reces3 taken) 

THE COURT: Ready? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Shall I bring the jury up? 

MR. RITCHIE: I thought there were some un¬ 
resolved problems. 

THE COURT: I do not think so. 

MR. GILLEN: The only unresolved problem is 
that Mr. Ritchie has not disclosed the secret infor¬ 
mation that he has that he claims he has no written 
record of or anything like that. 

MR. RITCHIE: What secret information are we 

talking about? 

MR. GILLEN: That we were talking about three- 
quarters of an hour ago. It has never been said by 
Mr. Ritchie precisely what it is that he doesn't want 
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1 

to disclose. 

2 

1R. RTTCTIIE: I am still not clear, your 

3 

Honor. 

4 

Tjfii' COURT: I think the reference is to loan 

5 

transactions. 

6 

MR. GILLEN: Correct. 

7 

MR. RITCHIE: The Government has no more in¬ 

8 

formation whatever concerning loan transactions. 

9 

THE COURT: That is what I understood and we 

10 

moved off to Mr. Meiselman’3 question as to whether 

11 

there were other relations between Mr. Morolla and 

12 

Goberman that might have a bearing on this case. 

13 

MR. GILLEN: I thought Mr. Ritchie said there 

14 

was something but he had no written notes or reports 

15 

on it. 

16 

MR. LEONE: Something that was told him. 

17 

MR. RITCHIE: That is correct. 

18 

THE COURT: That is what? 

19 

MR. RITCHIE: That is correct, your Honor. 

20 

THE COURT: That the .Morollas 

21 

MR. MEISELMAN: Somebody told him. 

22 

MR. LEONE: Somebody told him sotaething 

23 

earlier that he has not reduced to writing or memo¬ 

24 

randum form. 

25 

MR. RITCHIE: That is correct, your Honor. 
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MR. GILLEN: Which I respectfully submit 
could be Brady material. 

THE COURT: Would that be with respect to 
what — I lost the reference point. 

MR. RITCIIIE: To other relationships between 
the Gobermans and the Merolas. 

THE COURT: He says, "no information about 
it and nothing that he intends to present about it." 

MR. LEONE: Is that true? 

MR. RITCHIE: I do not intend to present any 

evidence concerning it, no. 

MS. SELTZER: I would ask Mr. Ritchie if there 
was any such evidence — any written notations at 
any point which are no longer in existence. 

In other words, that were destroyed or some¬ 
thing like that. 

MR. RITCHIE: No, your Honor. 

MR. MEISELMAN: Specifically, your Honor, 
representing Thomas McNamara, I ask Mr. Ritchie if 
he has information — whether it is reduced to 
writing or not — which would indicate a relation¬ 
ship between the Gobermans and the Merolas exclusive 
of the McNamaras, then it would be exculpatory of 
the McNamaras — 

MR. RITCHIE: I do not believe it would. 
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I would be willing to speak in camera with the 5 lourt. 

THE COURT: I much distrust and do not like 
in camera proceedings. It does not seem to me that 
we are talking about anything unknown to the defen¬ 
dants and ought to be known to their counsel. 

MR. RITCIIIE: I believe it is known to defense 
counsel. 

MR. LEONE: Why the secretiveness then? Why 
can't we come out and say it? The problem we are 
thinking that perhaps it is soamthing else. 

MR. RITCHIE: Different people have different 
recollections, and I do not believe on the basis of 
the evidence that has been presented to me, that it 
is exculpatory evidence, and for that reason I do 
not consider it — I do not consider myself to be 
under any obligation to turn over the evidence. 

I will not turn over the evidence, because 
I do not consider it to be exculpatory. I am will¬ 
ing to present it to this Court for an la camera 
determination• 

TUI COURT: I think perhaps the sensible 
thing is for you to discuss quietly with counsel 
what this is all about. They are entitled to knew 
if there are any relationships between Hr. Ooberman 
and the Nerollas, of which Mr. Nolaura — both of 
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tha* — and Mr. DeLiao are strangers too. Then they 
have got a submerged iceberg floating around and 
they don't know where it ends. They had just as 
soon know, and I can hardly blame them. If there 
are relationships between the Merolas and Goberman, 
that could explain circumstances prevailing 
whether the Merolas were present — which were not 
in any way the responsibility of the McNamaras nor 

of DeLiao. 

In other words, if Goberman when he saw the 
Merolas in a room, had to look at them with double 
vision, as it were, and with two sets of responses, 
his posture, his conduct, would be quite different 

from what it would have been had — 

MR. RITCHIB: Your Honor, the only evidence 

that I have and that I am referring to was of an 
incidental nature unconnected with this transaction. 

THE COURT s This again is hardly the way to 
proceed. Let us get the jury up and go ahead. 

I just give up. 

Will you gentlemen move up to the other side 
of the courtroom so the prospective jurors can sit 
there. 

MR. RITCHIBi If I may, before the jury comes 
in. I have an application. 
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1 

THE COURT: Yes. 

2 1 

MR. RITCHIE: I'd move to sever as to John 

3 | 

McNamara, in contemplation of calling him as on 

4 , 

immunized government witness. 

5 

MR. ME ISELMAN: I did not hear that. 

6 

MR. RITCHIE: I would move to sever as to 

7 ! 

John McNamara in contemplation of calling him as an 

8 I 

immunized government witness. 

9 

1 

Flit. GILLEN: This is a surprise to me. I do 

10 

not know what I am doing here this morning, and for 

11 

that matter the last two months. 

12 

MR. RITCHIE: I reached the decision only after 

13 

reinterviews with certain witnesses and it became 

14 

my conclusion that unless Mr. John McNamara were 

15 

called as a witness, there is a substantial possi¬ 

16 

bility that certain facts which I believe to be 

17 

established, will not appear to be established. 

18 

that there were meetings between Harold Goberman— 

19 

MR. GILLEN: Is he going to call my client 

20 

as a witness in a criminal trial when he is under 

21 

indictment? 

22 

THE COURT: I do not see how you could 

23 

expect that Mr. McNamara would be a witness under 

24 

these circumstances. 

25 

MR. RITCHIE: He'd have to be given immunity. 


■/ 
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I made this decision yesterday. I contacted in¬ 
dividuals in Washington from whom, and I an at the 
present time preparing an immunity request. 

MR. GILLEN: If ny client is going to be 
given immunity, I am not going to fight against 
that. 


THE COURT: Mr. Walsh, call down and tell them 
we will not be selecting a jury until two o'clock. 

MR. GILLEN: May I confer with my co-counsel 
for a moment? 


MR. LEONE: For more than a moment. 


THE COURT: Yes. 

(Pause) 

MR. GILLEN: Preliminarily, it is like Mice 
in Wonderland. This is the first inkling I have had 
of it. I would accept a severance and a dismissal 
with prejudice against the government. 

TIIE COURT: What I understand Mr. Ritchie 
to say is that he is now preparing, and he does not 
intend to change his mind about it — 

MR. RITCHIE: I do not. Mr. Pollack was 
requested -- since he is familiar with the case and 
I am here — to prepare an immunity request. I am 
sure, your Honor is familiar with the procedure 
used by the Department of Justice in connection with 


25 
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immunities 

THE COURT: A little while ago I would have 
said so, hut with all the Supreme Court decisions 
on procedure, I'd not say yes too readily. 

It i3 under what statute? 

MR. RITCHIE: 18 United States Code 6002 and 
6003, your Honor. 

THE COURT: This, as I understand it, is 
transactional and not the testimonial. 

MR. RITCHIE: It is testimonial immunity. 

It is not transactional. 

THE COURT: I see. 

This is not worth a dam. 

MR. GILLEN: It is worth nothing. 

MR. FISCllETTI: Before we go any further, may 
I ask what Mr. Ritchie's proposal is again? Did I 
'understand him to say that he is dismissing the 
indictment? 

THE COURT: No, he is not; he is severing it, 
as I understand it now. He is not granting immunity 
to John McNamara, ifhat he is doing is moving to 
sever the trial of John McNamara from the trial of 
the other named defendants. He intends to apply 
under 6002 for an order directing John McNamara to 
give evidence in this case against his father and 
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the other defendants and thereafter to proceed to 
trial against John McNamara on this indictment and/or 
for perjury to put him into jail for contempt or 
some combination of those on the grounds that he 
needs his testimony on the issue of Goberman’s 
meetings. 

By the same token, he could have done the 
same as to any other person claimed to have been 

present on both occasions. 

MR. RITCHIE: Your Honor, I have in »y pos¬ 
session a certain off-the-record interview that 
Mr. John McNamara had with me in the presence of 
his then counsel, Mr. Raymond Bergen, shortly prior 
to indictment, and that has been turned over to 
Mr. Gillen. 

MR. GILLEN: We all have that from the last 
trial, your Honor. It was discovery material. 

MR. RITCHIE: It did not come out in the last 
trial because, as I saw it, it was equivalent to a 
coerced confession, and it would be subject to ex¬ 
clusion. 

THE COURT: It would have been suppressible? 

. MR. GILLEN: If it was a confession. It is 

a suppressible statement. 

THE COURT: A suppressible statement, you 









IITCKTF : Tt './asn't brought out at the 
lmt tri <1. I conducted a number of interviews 
last v.’oek urenaratorv to this trial, and for reasons- 
I do not think I have to di'close — it appeared to 
me that there would remain some substantial ques¬ 
tions in the rrovenmen t' s case, and yet I had in my 
possession a statement from John 'lc Jamara that 
establishes that there were in fact meetings on 
those two occasions and that is the reason that 
it is at such a late date that lr. Gillen has be¬ 
come aware of it and that your honor has become 
aware of it. 1 apologize for that, when you are 
preoarina a case you make decisions as you see them. 

I would like to say, your Honor, it is the 
policy of the Department of Justice not to proceed 
to trial on individuals who have been given testi¬ 
monial immunity. I do not say that I would dis¬ 
miss the indictment for the simple reason that 
I do not have the authorization from Washington. 

i’hat is the policy, and absent a contempt 
situation, I see no reason why that policy won't 

bo followed in this case. 

In the case of perjury, the policy is never¬ 
theless followed that there will be no criminal 
prosecution on the underlying indictment. 
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MR. FISCIIETTI: May I be heard? 

THE COURT: Yea, let me just road the statute 
first, if you will. 

(Pause.) 

I think maybe first, gentlemen, you ought to 
look with particularity at the section with which we 
are dealing, and in particular, I draw your attention 
to one word — I suggest you look it over, and then 
I think Mr. Ritchie, if you are satisfied that this 
is the way to proceed, that we had better comply rather 
fully with that, by asking Mr. John McNamara whether he 
will, if called to the witness stand, testify truthfulli 
in answers to questions directed to the areas that you 
are interested in. 

If you remember, at the last trial, Mr. McNamara 
did not elect to take the witness stand, nor, I think, 
did any of the other defendants, and a reason for their 
doing so could well have been simply that to have taken 
the witness stand would necessarily have involved them 
in corroborating Mr. Goberman's testimony about their 
being together at certain times, and putting them in 
direct contradiction of what he said. Defense counsel 
could well think that in view of the shattered credibil 
ity of Mr. Goberman as a witness, it would be most un¬ 
wise to dignify his testimony by direct contradictions 
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In the presence of the jury, rather than to puraue an 
attitude of contemptuous disdain for his testimony, so 
we can't be sure here that this is a case in which the 
failure of the defendants to testify is due to any of 
the conventional reasons, as I know Nr. McNamara has n< 
criminal record “— 

HR. RITCHIEi As far as I know, he does not. 

THE COURT * I assume there is not that conven¬ 


tional reason for his not taking the witness stand. 

If you will look at the precise language of thii 
statute, you see, I would think here, that you cannot 


necessarily assume automatically that if Nr. McNamara 
were put into the position of being called as a witnesi 


t, rather than appearing to defend hi 


by the Cove 


self against the charge of which he could appear to, 


attitude of oontasnt would be the 


He night be very willing to testify as a wltnes 


for the 


t if — as he 


eerily contradict the 


olein — he would 

it, and he eentradl 


tiona would be part of the 


i Y( 


will be oaetradictiotts. 


— that he will corroborate Mr. 


that Mr. 


, X an certain that the 
r, X an certain that th 


as to the f 


THE COURT* X an saying to yon that X think we 
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have to perhaps — You'd have to satisfy me that the 
statutory conditions exist. 

Look at that rather carefully. 

If I nay interrupt your reading, I assume the 
Attorney General has given you the appropriate author¬ 
isation? 

MR. RITCHIE: Mo, he has not. We are doing that 
at the present time. I have spoken to the Chief of 
the Criminal Division, and he has given his go-ahead. 

We are preparing the isanmity request that will be sub¬ 
mitted to Henry Peterson — 

THE COURT : When will that be done? 

MR. RITCHIE I It is being done nov, your Honor. 

THE COURT: Mr. Peterson is in Washington? 

You have the machinery working? 

MR. RITCHIE: Yes, yoUr Honor. 

THE COURT: All right, my function is merely 
ministerial becauee it says, "shall.* 

The statutory conditions are in effect the man 
has refused to be your witness, or it is self-evident 
that — that you have no just expectation that he woul<! , 
if requested, testify. 

MR. RITCHIE* A possible answer to that is that 
he agreed to speak with us, in search of immunity. 

THE COURT* In what? 


I 



f 
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1 

MR. RITCHIEi In search of immunity and the 


2 

other fact is that if he chooses to testify without 



immunity — and I think his attorney has indicated 



that he will not — then I'd be glad to accept his 


5 

testimony without the grant of immunity and I think it 


6 

would be better for ray side and for the defendant's 


7 

side. 


8 

T1IE COURT: If that were made a record, I would 


9 

think so. 


10 

MR. FIS CHETTI: May I be heard? 


11 

THE COURT: Yes. 


12 

MR. FISCHETTI: Your Honor, needless to say 


13 

this comes as a shock to all defense counsel. With 


14 

regard to Section 6002 and 6003, the so-called "Use 


15 

of Immunity Statute." 


16 

THE COURT: I prefer to call it "Testimonial 


17 

Immunity." 


18 

MR. FISCHETTI 1 In any event, speaking for mya a 

Lf 

19 

and my defense of Mr. DeLiso, several problems become 


20 

apparent. The first of which is as for myself and I 


21 

believe other counsel have discussed the defense of 


22 

this case. 


23 

Secondly — 


24 

THE COURT: Have what? 


25 

MR. FISCHETTI: Discussed the defense of this 
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case with Mr. Gillen. Wo have planned our defense. 

We have agreed to the cross-examination of certain 
witnesses. How for the first time he may not be 
at my side — 

THE COURT* I think we had better think of that 
separately. 

MR. FISCHETTI: All right. 

THE COURT* I think what next happened — 

MR. FISCHETTI* I do not see how we can select 
a jury in this matter. 

THE COURT* As I say, let us defer that for the 
moment, if you will, because I am not going to force 
you to trial when you are not ready for trial. I do 
not think I could. 

If the case had not been tried once, I guess 
I could look at that with a fresh eye, but the case 
was tried once I think it would be correct to say the 
laboring — somewhat to my surprise — was that 
Mr. Gillen asked four tines as many questions as any 
other counsel. 

MR. FISCHETTI* Correct. 

THE COURT* I think that counsel were presenting 
in the best sense of the word, a coordinated defense. 
They were not repeating once another's work and they 
were not unduly protracting the examination or any of 


r 
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the other things and in general each counsel followed 
Mr. Gillen and then produced the testimony to the 
witness that seemed to be directed to his client. 

We do have to look at the question of proceeding 
with the trial today and I an afraid — 

MR. RITCHIE* Mould it be possible to have — I 
agree with defense counsel that their plans are upset. 
That was my purpose. I could see a short adjournment. 

I do not think we need an entire week. 

MR. LEONE* You said we would d«*i with that 
as a separate issue. I have a few things to say and 
I want to reserve them. 

MR. FISCHETTI* Under 6003 and the cases that 
preceeded Costigan against the United States at the 
Ninth Circuit, said the immunity afforded any witness 
in a trial or a Grand Jury must be coextensive with 
his Fifth Amendment Rights. 

I am familiar with the Grand Jury proceeding 
where testimony iomninity is given with the lack of 
indictment or an indictment ooming after a witness 
testifies, but never have I seen in a case where on 
the eve of trial that testimony immunity would be 
offered or given to a witness without any indication * 
1. That he would be a witness who would not 
testify or even another factor in this case that he 
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has a fathar who ia sitting in the courtroom — 

THE COURTS This seams to be my season. Last 
month it was a brother. 

MR. FISCHETTIs Until we gat the isaaunity order, 
if ha gats one, I do not know how we can go any 
further. 

MR. RITCHIBi I raised it prior to the presence 
of the jury in this courtroom to prevent what I 
thought would be — I do not think it would be 
reversible error, but it would lend prejudice to the 
case if you have aT"defendant taken out from the table 
after the jury had seen him. 

MR. LBONSs I won't comment. 

MR. FISCHBTTl! I would think that would be 
prejudicial. 

MR. NBISELMRMs Somewhat. 

TIB CO U RTS That is like telling a man "Well 
hanging iaa't so bad. they used to draw and quarter 
or tan.* 

That at least was the reason why defense eounse 

smiled. 

MR. RITCHIEs With respect to Mr. rischetti's 
recitation ia the case law with respect to Immunity 
Costigan ▼. United States is a Supr eme Court Case, 
which aphslrt the scope of the Immunity under S002 to 
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6003 and said it was coextensive with the privilege 
against self—incrimination. That was a Supreme Court 

decision. 


4 


5 


6 

7 

8 
9 
10 
11 
12 


13 


14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 


MR. FISCIIETTI: I said it went to the Supreme 
Court from the Ninth Circuit. 

MR. RITCHIE: Then I misunderstood. I heard 
him say that it came out of the Ninth Circuit. 

THE COURT: That is what he means, but went a 
good deal further and came into civilized country 
here in the East and nevertheless went against the 
defendant. 

MR. FISCHETTI: Find for. 

THE COURT: That will do. 

MR. FISCHETTI: It will, sir. 

THE COURT: You see ray point on that, I think 
you must formally and of record request Mr. John 
McNamara to be a witness for the Government and get 
from him his refusal to do so. 

MR. RITCHIE: The procedure that I learned 
through the folklore in ray office that has been filed 
in trial immunity situations, where there is a question 
of possible balk without a grant — 

THE COURT: Possible. 

MR. RITCHIE: — possible refusal to testify 
without a grant of immunity, what is done is that the 


25 
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witness is called without the presence of the jury 
and — 

THE COURT* Certainly — 

MR. RITCHIE* — I believe that would be the 

appropriate procedure here. 

THE COURT* You see, except *e have no trial 
starting and perhaps it is important for all concerned 
that we should not have the trial actually starting. 

The case is here for trial. No jury has yet been 
selected, are we agreed on that? 

MR. FISCHETTI* That is right. 

THE COURT* What we next do is address ourselvet 
solely and only to the Section 6001 and the following 
sections of Title 18. Is that understood by all? 

MR. MEISELMAN* I trust you will forget my 
sitting. I have a back problem. 

the COURT* It is all right. 

Mr. John McNamara, would you come forward a 

second. 

MR. GILLENi I would object to Mr. Ritchie 
posing any questions. If any questions are propounded 
they should be through his counsel. I am here ready 
to proceed to trial. 

THE COURT* I think Mr. Ritchie can address th< 
questions required to be answered by the statute 
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directly to you in the first instance. Will you do 
so, please. 

MR. RITCHIEt Will your client when called to 
testify, John McNamara, by the Government refused to 
testify on the ground the way he would testify would 
incriminate him? 

MR. GILLEN i Is that the John McNamara that is 
a defendant in this case, that we are presently start!»< 
a trial on? 

MR. RITCHIEI It is the same John McNamara. 

MR. GILLEN* May I have a moment? 

THE COURT* Tea, as I understand the request 
that they w fch his evidence, having more or less the 
content of the pre-indictment memorandum. 

MR. RITCHIE* Yes, your Honor. 

THE court* They wish to present to him as part 
of their oaaa his testimony. 

MU GILLEN* May I have a few moments? 

THE COURT* End to so p r ese n t that testimony, 
if possible without granting him any immunity end in 
the hope that he will mot plead the privilege against 
■elf-incrimination* is that right? 

MR. RITCHIE* ttiatfs oorrect, your Honor. j 

KL GILLEN* May I have a few moments, your 

Honor? 
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THE COURT! Yes. 

(Pause.) 

MR. FISCIIETTI* Maybe this would be an 

appropriate time — I thin* Mr. Gillen is going to 

\ 

explain to him what happens if he testifies with 
immunity — the penalties of contempt, testifying 
against his father •— 

THE COURTi You think we should go over to 
2i00 o'clock? 

MR. FISCHETTIi I couldn't explain it in ten 
minutes. 

THE COURT* Very well, we will go over until 

2*00 o'clock at this time. 

What you have in mind, will that wait until 

after lunch? 

MR. LEONE* Yes. 

(Luncheon recess taken.) 
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AFTERNOON SESSION 

THE COURT: Mr. Gillen. 

MR. GILLEN: Preliminarily, your Honor, the 
6002 of Title 18 United States Code states, "When a 
witness refuses on the basis of his privilege against 
self-incrimination... ■ it says nothing about a 
defendant in a pending indictment. 

The posture of John Me Namara as of this moment, 
of course, is that he is a defendant in the pending 
indictment and not in the posture of a witness that 
may or may not be charged at some future time with 
some type of misoonduct. So it puts me in a quandary. 

The statute precisely does not cover John 
McNamara, at least in just a reading. On the other 
hand, if the Government severed then John Me Namara is 
no longer — he is still a defendant in a pending 
prosecution, he is still not in the category of a 
witness. I do know if the Government dismissed this 
indictment and/or nole prossed the indictment then be 
is in a different posture. 

As oouasel, as defense counsel for John 
Me Namara, having been presented with this situation, 
and I am being asked now to answer a question with my 
oliMt who Js a defendant in this Indictment. To 
respond to a request and/or a subpoena to testify in 
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2 a case where he is one of the actual defendants, 

frankly, your Honor, I am not trying to be cute or 
anything, it has given me a headache just trying to 
think it out in the last hour. 

THE COURT: Had you considered that point that 
Mr. Gillen raises? 

MR. RITCHIE: Your Honor, John Me Namara, if 
subpoenaed, if severed and subpoenaed, would not be a 
defendant in the proceeding before the Court. 

THE COURT: He would be a defendant in the 
indictment, though severed for trial. 

Now, I think the precise question is does that 
mean that he is not a witness in the case when you 
announce the wish to stake hist a witness in the case? 
That brings it sharply to a point. In other words, 
is the statute addressed only to the situation of 
people not indicted who are called? 

To dress it up a little bit, what has been 
passing through ary mind, and I dare say through 
counsel's mind, is that I guess you could excuse one 
defendant at a time here and go around the whole 
circle until you got every defendant into the position 
in which he was under an order to testify in the case 
of every other defendant without ever being Immunised 
from prosecution, and simply being protected by the 





192a 


77 


1 

3 seal placed on his actual testimony. 

2 

I suppose that Section 6002 and '3 cut across 

3 

W alder and Harris, I guess, don't you — or do you? 

4 

MR. RITCIIIL: I don't want to commit the 

5 

Government to a position, but I think it would be 

6 

a very tight question — since it was a Governmentally 

7 

induced — now that I think of it, your Honor, it’s 

8 

just like a coerced confession, really. It would be 

9 

in the position of Harris. 

10 

THE COURT: Let me say this: Suppose Mr. 

11 

Me Namara is called and suppose he testified as you 

12 

would wish him to, and then you would proceed on his 

13 

indictment, he takes the witness stand and testified 

14 

as if counsel might have hoped he'd be able to testify 

15 

in that case in terms of the direct contradiction of 

16 

what he said in this case; would you, under Haider 

17 

& Harris, re-examined and re-applied, be able to use 

18 

the testimony ho gave in this trial to impeach the 

19 

verity of his testimony in that other trial? 

20 

MR. RITCHIE: I believe, your Honor, that we 

21 

are already in that position. We have had an off-the- 

22 

record immunity discussion. We don't have the certi¬ 

23 

tude of a stenographer, but other than that we are 

24 

in the same position as we would be in — 


25 


THE COURT: I think that his counsel mist be 
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aware, since they have the pre-indictment interview 
memorandum, as I understand it, that if Mr. Me Haiuara 
testified he would have to face it even though it was 
suppressed and suppressible — voluntarily suppressed 
and suppressible. 

MR. GILLEN: Ho question of that. 

MR. RITCHIE: I think they are already faced 
with that, the fact that he'd testify in this trial 
would only give us the additional witness of the 
stenographer, and that's the only difference it would 
make. I don't know whether that would be a real 
basis to make a decision on, the fact that there was 
an extra witness. 

MR. FISCHETTI: Is he saying he can put in this 
pre-interview memorandum, whether or not Mr. Me Namara 
takes the stand? 

THE COURT: Oh, no, heavens no. 

MR. RITCIIIE: No. I am saying — 

THE COURT: Only if he were to take the 
witness stand and testify &t variance with it, then 
under Haider t Harris it could be used to impeach 
his testimony given during this trial. But that's 
already familiar law. 

MR. GILLEN: Nobody argues with that, your 

Honor. 



a 


THE COURT: If we have refaroiliarized ourselvo. 
with it through — 

MR. FISCHETTI: My thought in the Government 
is utilizing this tactic to get around Bruton, your 
Honor, to something that concerns other defendants 
in this court. 

MR. RITCHIE: There would be no Bruton problem 
because he would be on the stand, so there is no Brutor 
problem whatsoever. 

THE COURT: You see, that is another way of 
handling Bruton. 

MR. FISCHETTI: One that I have not seen before 

THE COURT: I think that is what Mr. Fischetti 
is concerned with, have you finally found a way to put 
Bruton out of its agony? 

MR. FISCHETTI: I have never seen it happen 
this way before. Judge, but it certainly waters it 


down. 


MR. RITCHIE: It doesn’t water Bruton down 


at all, your Honor, it gives the defendant his right 
to cross-examination, which is the only right he is 
guaranteed under the Constitution, not the privilege 
of having co-defendants testify against him. 

MR. GILLEN: Do I cross-examine r; own client? 


25 
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The whole procedure to me is — 

THE COURT: You see, you wouldn't be involved - 
MR. GILLEN: Of course I would be here represer 
ing him, your Honor, I would have to represent his 
best interest. He 4s still under indictment, I would 
have to represent him. 

MR. RITCHIE: What has been done, when co¬ 
defendants in court who are also defendants in the 
trial, but who are cooperating with the United States, 
is that the counsel for the defendant has been present 
and has been available for full con~ultation. I would 
MR. GILLEN: That is a different situation. 

We have all had that experience where for some reason 
a client may cooperate with the Government. We will 
still protect his interest. But that is a voluntary 
cooperation. Here we are talking about some type of 
coercion or whatever, with the guy still going to be 
tried, or still is liable for trial. 

THE COURT: I don't think you could think of i 
actually as coercion so much as protecting the witness 
in testifying. He is protected from the use of his 
own testimony against him. 

What I asked, Mr. Ritchie, is, A — and we 
are clear on this — he does not get transactional 
immunity because this is Section 6002 and '3 that are 
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under discussion. 

Then I asked him whether he visualized that he 
would not — would or would not have protection against 
Walder & Harris, and I think his candid answer was that 
he did not think so. In other words, if it became 
necessary to proceed against or advisable to proceed 
on the indictment against Mr. John Me Naraara after he 
testified here, his testimony during this trial could 
not be used, not as an admission, but if he testified 
as at variance with in his own trial, it could be used 
to impeach his testimony — not as an admission but 
as an impeachment. 

MR. RITCHIE: Your Honor, I don't think that 
there is any unfairness whatsoever to the defendant 
in that tactic. 

THE COURT: Because he is expected to — in 
order words, to put it another way, the statute does 
not grant hin a shelter against perjury and therefore 
if it is used in what you might think of as a truth 
telling contest, and is addressed only to the truth 
telling, Mr. Ritchie suggests that it can't be used. 

If what is being used — 

MR.GILLEN: We have another instance as with 
Miss Thomaselli, where maybe you will have 300 pages of 
Grand Jury testimony with the same questions over and 
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THE COURT: I think Mr. Ritchie would think less 
of you if you didn't make this argument for a dismissal, 
but that is — 

MR. GILLEN: Yes, but the Government can dismiss, 
your Honor. 

THE COURT: Just a minute. Oh, yes, they can do 
many things. 

MR. GILLEN: And they can do it on telephonic 
authorization. 

THE COURT: What Mr. Ritchie thinks now is that 
you are negotiating his testimony out on the best terms 

you can manage for him — 

\ 

MR. GILLEN: No sir. What I am doing now is 
trying to comply with the law as best as possible in 
the best interests of ary client. I must comply with 
the law, as we all must. 

THE COURT: I do not think that the sections 
limit themselves to that interpretation. 

First, the problem really arises under Section 
6002 rather than Section 6003, as the latter section 
talks in terms of an individual and not in terms of 
witnesses. 

If you read it as you read it, or suggest that 
it might be read, Mr. Gillen, you would be excluding 
a very likely class of witnesses, that is, co-conspixati> 
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named and unnamed who are willing to turn State's 
evidence. 


MR. GILLEN: Willing, that's the key word. 

THE COURT: Yes. But only if their testimony is 
not used against them. In other words, they don't want 
to be in the situation of having submitted to a 
deposition before trial. 

Anyone who has been even in a civil trial knows 
that everybody would be a lot more comfortable if he 
had to testify only once and not have to charge his 
mind with the responsibility both for remembering what 
happened and also remembering what he said the last 
time he was questioned. 

Seeking to adhere both to his recollection of 
the truth and to the way he phrased himself the last 
time he discussed it under oath, that is one of the 
unfairnesses of all deposition taking, I suppose. So 
here I should think that one would feel a little better 
knowing, if I have to testify twice, I would much 
rather testify twice to my honest recollection and be 
honestly cross-examined than to be faced with the 
sesiantic problem of trying to point out how consistent 
I have been as a witnoss. 

So I would say here that the language of - 
Section 6003 is really the controlling language and 
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that Section 6002 simply means that whenever a person 
having been called to be a witness refuses, or having 
been asked to be a witness refuses, even though he may 
be a defendant, because he is an individual — see, it 
says in 6003, "A, in the case of any individual who 
has been or may be called to testify at any proceeding 
before or ancillary to a Court of the United States, 
the District Court shall issue, in accordance with 
Subsection B, on request of the United States Attorney, 
an order requiring such individual to give testimony, 
and then the United States Attorney may, with the 
approval of the Attorney General, request an order 
under Subsection A." 

And then the reference back is the reference to 
the sterilizing effect of 6002 cn the testimony, which - 

MR. GILLEN: If he was a defendant by himself, 
the Government would be getting an EBT, then their 
investigation could be different; everything could be¬ 
come different in the case. It is an exasination befor; 
trial. 

Can they do this if John McNamara was the only 
defendant in this case? 

MR. RITCHIE: Your Honor, if the Government 
conducts an investigation as the result of — 

THE COURT: It wouldn't work, Mr. Gillen? 
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MR. GILLEN: if it worked here why wouldn't it 
work, because — 

THE COURT: Because they would never get the 

started if he was the cnly defendant. 

MR. GILLEN: If he was the only defendant, they 
could use this section, put him into a grand jury, 
get complete discovery — 

THE COURT: I see what you mean. 

MR. GILLEN: Yes, get complete discovery and 
then tailor their investigation — 

THE COURT: Don't suggest that to Mr. Ritchie; 
he'll try it next month. 

MR. GILLEN: But isn't the? Government then 
examining before trial in a criminal case in contra¬ 
vention of the Fifth Amendment? 

HR. RITCHIE: If your Honor grants the severance, 
it would be a matter that could betaken up at the time 
of any possible trial of John McNamara. 

MR. GILLEN: EXcept that I am ready to go to 
trial today, your Honor. 

THE COURT: What I want to kn ow is, the statute 
being what it is, let me put it this way, unless the 
conditions of Section 6003 exist, and the Government 
means to and does move forward under it, there would 
be no possible grotrad for granting the severance and a 
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delay of the trial. 

MR. RITCHIE: I don't understand your Honor. 

THE COURT: I say, no grounds for a severance 
has been suggested other than the wish of the Govern¬ 
ment to proceed under Section 6002 and 3. 

MR. RITCHIE: That's correct, your Honor. To 
use John McNamara as a witness with the requisite 
inoB unity. 

THE COURT: That's right. But I certainly will 
not sever to give you an opportunity to shop around 
with the Attorney General to do that. 

MR. RITCHIE: I don't understand your Honor. 

THE COURT: That is a consequence, really — 
in other words, you ashed Mr. McNamara to testify, he 
either says he will or he won't. If you have to 
resort to this and at that time move to sever, and the 
severance would be granted — 

MR. RITCHIE: Does your Honor mean to proceed 
to trial with John McNamara in? 

THE COURT: I will say it again. You are not 
going to sever and possibly run into the certainty of 
at least a short delay until commencement of this 


25 


trial to find that there is never going to be any 
Section 6002, 6003 proceeding because if there isn't 
going to be one, if no order is made under Section 600 











7 


204a 


89 


exit the Courtroom and reappear as a Government wit¬ 
ness. I don't have the immunity. 

TIIE COURT: I don't think you have a thinu. You 
haven't even asked Mr. McNamara what hi3 wish is. Per¬ 
haps he is perfectly prepared to go to trial, to 
testify if called as a witness, without any steriliza¬ 
tion of his testimony. 

MR. RITCHIE: Your Honor, I can't call him to 
the witness stand if he goes on trial. 

THE COURT: But you can find out now whether he 
would testify if called. Hut he may be ready, willing 
and able to, then you can proceed to trial with that 
assurance. 

MR. RITCHIE: Your Honor, this would presuppose 
a severance of him, at any rate. 

THE COURT: The what? 

MR. RITCHIE: This would presuppose a severance 
of him, at any rate. 

THE COURT: It would not. He would be testify¬ 
ing in the expectation that that would be the end of 
your case. 

MR. RITCHIE; The Government cannot call a 
sitting'defendant to the witness stand. 

THE COURT: He can insist on taking it. 

MR. RITCHIE: There is no doubt about that. 
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T1IK COURT: Why can’t he take it on your call 
if you ask him? 

•in. r ITOUK : Because there is a statute that 
says I can’t call him. 

Tin: COURT: VThat statute. 

M R. RITCHIE: I don’t know the citation now. 

I can get itThere is a statutory prohibition aqainst 
even calling a defendant to the w’itnes 3 stand. 

THE COURT: Only if you have reason to believe 
that it would be regarded as a grandstand play, which 
he couldn’t no along with because he has a Fifth 
Amendment right. 

I would assume that the reason for any such 
rule would be that that would simply be a technique 
for forcing defendants to take the Fifth Amendment in 
the nresence of the jury. 

MR. RITCHIE: 7hat’s right, your Honor. 

THE COURT: All rinht. 

But if he doesn't take it, if he says "I am not 
going to take it. I am ready, willing and anxious to 
testify at the earliest possible moment. You can call 
me as your first witness." We will then have thi 3 
case over in no time at all. 

RITCHIE: Can I speak with Mr. Gillen, your 

Honor? 
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THE COURT: Certainly. 
(Recess.) 

(Continued on next page.) 
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MR. RITCHIE: Mr. Gillen will be in in a moment, 
your HOnor. 

THE COURT: Very well. I am sorry to cause you 
so much trouble. 

MR. RITCHIE: I apologize to the Court for 
springing this, but it resulted from a final change in 
the plans. 

THE COURT: That is the one thing about time, 
you can either hurry up or just keep going, one second 
per second all the time. 

MR. GILLEN: Your Honor — 

THE COURT: Just a minute. John Leone is coming 

in. 

MR. GILLEN: Yes, your Honor. 

MR.MEISELMAN: Be right in, your Honor. 

MR. GILLEN: Your Honor, I will answer the 
quastion, but I'd like to make my position quite clear 
on the record before I do so. 

John McNamara, as we all know, is a defendant irj 
this case. He is now being asked through counsel, if 
called by the Government, would he testify? I have said 
to the Court that my posture is to defend John McNamara 
period. 

The Government has not made clear what their 
intentions would be in the future, after the trial of 
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this action. 


Query, would they proceed against John McNamaraJ 


in any event? 

Mr. Ritchie, I think, has said what the Depart¬ 
ment policy — I don't know. I don't want to — 

THE COURT: T do not think he quite said that 
it is the policy, but the practice, was it? 

MR. RITCHIE: The practice is not to proceed, 
your Honor. Rut I can't — can't state at this time 
that the Government would dismiss the case against John 
McNamara. 

THE COURT: Cannot undertake it, is that right? 

MR. RITCHIE: That's correct. 

THE COURT: He could not undertake to dismiss. 

MR. GILLEN: No. I know he cannot as an Assis¬ 
tant, but I do know — 

THE COURT: No. 

MR. GILLEN: There is a procedure where tele- 
phonically the Department is contacted and made known 
to them whether the proceedings are, and you can get 
telephonic authorization to dismiss a case, and then 
you follow up with your documents. I think it's a 
form 900, if I am not mistaken. 

MR. RITCHIE: Correct. 

MR. GILLEN: That is separate and distinct from 
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the immunity procedures under Section 6003. 

Now, one is a nolle prosequi, and still the 
Government, at any time, from what I could see, would 
have the right to do this under 6003. One is really 
not hinging on the other, so to speak. 

I've made quite clear to Mr. Ritchie, we are 
not bargaining, vis-a-vis cooperating witness, in that 
context. That is not what is occurring here. I want 
to make that quite clear, your Honor. That's not the 
situation. 

Now, if the Government, through Mi-. Ritchie, 
authorized the dismissal of the case, then, of course, 
I'm then representing an individual that had been 
charged, may again be charged in the future, for all I 
know, in another Grand Jury. I don't know. 

But as an attorney, I can then answer a questioji 
very easily. 

By the same token, as a lawyer, I'm being of¬ 
fered a severance, and there are practical effects of 
severance, and I'm not unaware of the practical effect|B 
of a severance in a case of this type. It's been tried 
once. It's going to be tried again, and if there is a| 
hung jury again, whether it's going to be tried again, 

I don't know. That's prosecutorial discretion. 

So I am really on the horns of a dilemma. ThatJ's 
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why I wanted to make my position quite clear. 

I see no reason, if the Government policy is not 
to proceed, why they don't say, and get the authority, 
and say, No, John J-'cMamara is going to be dismissed, 
he's out of this case. 

Now, counselor, let's deal at arm’s length on 
the law, and under the statutes and decisions that 
exist. 

I have no problem with that. 

In short, I don't know whether Mr. Pitchie could 
net on the horn, so to speak, call Washington, and find 
out what their posture is on this, and that could be 
done within an hour’s time. 

As a lawyer, that would certainly at least then 
I can — I can no t on to solid ground, again, and start 
thinking like a lawyer. it's very difficult in this 
situation, for the reason I aaid before. My client, ii 
effect, is being subjected to an examination before 
trial. 

True, his testimony could not be used in the 
case in chief. 


THE COURT: I think the — That is something yc|i 
have to face independently. 

MR. GILLEN: Yes. 

THE COURT: Because Mr. Ritchie has indicated 
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that he means to go ahead and get the order. 

MR. GILLEN: Correct. 

T1IE COURT: He does not need the order, if, with¬ 
out any change in anything, Mr. McNamara is able to as¬ 
sure him now that if called as a witness, he will not 
assert the privilege, and will gladly tell the truth, 
if called as a witness by the Government. 

That is all I think Mr. Ritchie wants to know, 
because if Mr. McNamara is prepared to do those things 
there is, of: course, no necessity for a resort to 6002 

6003, or any other statute. 

MR. GILLEN: I think what is disturbing me, youj: 

Honor, what I can't get strright in my own mind, is 
that he is a defendant in the case. I never had the 
experience — 

the COURT: I will go over it with you carefull^ 

again. 

MR. GILLEN: Yes. 

THE COURT: There is such a thing as a defendant 
who pleads Not Guilty for one simple reason, that he is 
NDt Guilty. All that is necessary to/enable him to 
pursuade a jury of that is to be given the opportunity 

to testify, and the sooner the better. 

All right. Now, for all that we know here, that 

la precisely Mr. McNamara's posture. 






212a 


97 


6 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


His Fifth Amendment situation is a separate one. 
There are many reasons for not wishing to testify, even 
if one is completely innocent of any qrongdoing. 

We all know that, from what Mr. Griswold has 
explained to us, and a dozen other learned writers, 
that you can get so hopelessly involved in problem of 
defense, that you will wish you had never spoken, be¬ 
cause your acquittal may be years down the road. 

Whereas, if you chose not to speak, no one couli 
proceed against you at all. 

So that the plea of the Fifth Amendment is not 
the equivalent of a plea of Guilty. It is a recogni¬ 
tion, the situation is not one that lends itself to 
disposition by your words. 

However, if the Governs*, it will call you as its 
witness, your situation is somewhat different. Now 
your words do not become something which the Government 
is free to attack. They are its case, and if you are 
innocent, that is its case, and it cannot survive the 
motion. 

MR. GILLEN: Your Honor, it's not that simple, 
in all due respect to the Court, because we have a 
trial here where there were many witnesses called. 

THE COURT: That is the question. He does not 
have to take the witness stand at the call of the 
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Government at any time. 

MR. GILLEN: The answer is. He will not. 

THE COURT: All right. 

Does that give you what you want to know? I 
think it gives you what you require under the statute. 

MR. RITCHIE: I believe it does, your Honor. 

THE COURT: All right. Now, when can you get 
the Order? 

MR. RITCHIE: Well, as soon as I'm able to pre¬ 
pare it. It will be typed and sent down to Washington, 
your Honor. 

THE COURT: When does that mean? 

MR. RITCHIE: Well, when I'm out of this court¬ 
room, I'll be doing that. 

THE COURT: I know, but when does it mean in 
terms of your being ready to return here and reply? 

MR. RITCHIE: Your Honor, I believe I can get 
an answer tomorrow. 

THE COURT: You will be here tomorrow? Because 
we have to make a schedule now. 

MR. RITCHIE: Yes, your Honor. I'm willing — 

I believe that we could probably have a schedule set 
up to begin trial by Thursday, at the latest. 

THE COURT: Please get the trial schedule (Ad¬ 
dressing Law Clerk.) 
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MR. RITCHIE: Giving myself a day's leeway therja 
Wednesday, your Honor, or Thursday. 

THE COURT: Excuse me? 

MR. RITCHIE: Wednesday or Thursday, I believe 
that we could commence trial. 

THE COURT: Well, see, I forget how long it toojc 
us to try the case last time. I think the Law Clerk, 
who will be back — 

MR. GILLEN: Thirteen or fourteen trial days. 

AGENT MC MULLEN: Fourteen trial days. 

THE COURT: Trial days? 

AGENT MC MULLEN: It began the seventh of Janu¬ 
ary, and ended January the twenty-fourth. 

THE COURT: Did we have a couple of days we had 
to taka off for some reason or other? 

MR. GILLEN: Yes. Mr. Pollock had to go down 
to New Orleans. 


THE COURT: Yes. 

MR. RITCHIE: That was a Wednesday, and wa had 
two Fridays. 

THE COURT: What was it, twelve trial days, or 
something of that sort? 

MR. RITCHIE: Your Honor, it was only ten to 
twelve, at the most. 

THE COURT: Something like that. We had set 


N. 
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aside ten trial days, plus having a rather elastic 
schedule for the immediately following week. That is 
to say, we put in a couple of civil cases that we felt, 
a, might settle and h, if the worst came to the worst, 
we could just remind that they were, after all, only 
civil cases, and could be kicked over. 

Beyond that, you see, we had planned to go into 
another re-trial in the Jacobson case, which has now 
managed to get itself solidly into trouble. 

So I don't quite know where we would be. 

Excuse me one second, please. 

We cannot possibly know, certainly, until tomor¬ 
row earliest, whether life is liveable at all, because 
we also have a jail case that — the Lockhead case. 

Is that yours? 

MR. RITCHIE: No, it isn't, your Honor. 

Jacobson is from my office, though. 

THE COURT: Jacobson is in trouble. 

MR. RITCHIE: I wasn't aware of that, your Honor. 

THE COURT: There is publicity trouble. 

I do not know what I am going to do now. 

MR. GILLEN: I really don't know my own posture 
at this point. Am I severed from this trial at this 
point? 


25 


JHE COURT: Not until this Order is authorised 
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and signed. 

MR. LEONE: If it is. 

MR. RITCHIE If it is. Then you're in the case. 
mr. MEISELMAN: If we wait until that moment, 
and then your Honor directs us to trial, it places us 


in a — 


THE COURT: I think I can say to you, in all 
candor, that I would not feel free to. I think it 
would bo a nuestion of how much time we would he talk 
inq about on what Mr. Ritchie has suggested as the 
Refraction of a week, would survive. 

ME. SELTZER: Fraction of a week? 

THE COURT: He said Thursday. 

MR. RITCHIE: Is this a fraction of the week 
beyond — beyond the period of time to get the Iinmuni'-y 
Order signed? 


THE COURT: Yes. 


Of course they cannot be reacty 


overnight. 

MR. RITCHIE: All right, your Honor. 

THE court: Resides that, you see, they have 
to keep their witnesses and everything lined up on the 
assumption vou may not got the Order, if Washington 

refuses to go along. 

MR. RITCHIF: Yes, your Honor. 

THE COURT: And then we will just have to pull 
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everything together and get started. Right? 

MR. RITCHIE: Well, your Honor, we should know 
by tomorrow, by Wednesday at the latest. That's why 
I said Thursday. That was why I said either Wednesday 
or Thursday. By Wednesday, at the latest, your Honor. 

It shouldn't take anything more than a day. 

THE COURT: Can't you have someone take the 
darned letter down to Washington this afternoon? 

MR. RITCHIE: Your HOnor, that doesn't speed 
anything up. It will be magnafaxed down in Washington, 
I'll have to be on the phone, pushing things through. 
That's a very big building in the Department of Justic«i. 
A lot of people in it. That will be the only slowdown. 

THE COURT: I think if we — if we were going to 
be realistic with you, we would be talking in terms of 
either -- of November 18th. 

MR. GILLEN: November 18th, your Honor, I have 
a case before Judge Grizzay, set down a long time ago. 

THE COURT: You won't be here. 

MR. GILLEN: As far as — We're not sure of that, 
right now. 

THE COURT: Well, this is on the assumption that. 
Mr. Ritchie is going to find out as quickly as is human! 
possible what the Government's course here is. 


R2 fls 25 
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MR. FISCHETTI: Your Honor, before your Honor 
set that matter down, this matter down for November 
18, may I, for purposes of the record, inform the 
Court that Mr. DeLiso is ready for trial as of this 
moment and that we did waive the 90 day rule, I believe, 
as it's now called on retrial. 

THE COURT: Six months. 

MR. FISCHETTI: I think it's 90 days on a re¬ 
trial. For this date and that, your Honor, I believe, 

I am not in error, has sent certificates of engage¬ 
ment to all counsel, including myself, and we are 
present in Court today and I stand ready to comnence 
the trial. United States of America against John DeLiso, 
as of this moment. Should — 

THE COURT: Wait. I am not so sure that you 
are if the Government gets this order excusing Mr. 
McNamara'8 attendance in somewhat changing the shape 
of the Government's case. 

MR. FISCHETTI: I was just going to speak to 
that, your Honor, by saying that the Government put 
us in the posture of coming forth just prior to the 
selection of the jury and announcing this decision. 

I believe the Court is well aware that Mr. 
Ritchie participated in the first trial and that it 
was his case from the first trial until today. 
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And yet, we're met with this announcement this 
morning prior to the selection of the jury. 

So I think that the ball is squarely in his 
court, sir, that he knew or should have known that this 
was about to commence, rather than bring it to our 
attention this morning. 

When the immunity order, if such an order is 
secured by Hr. Ritchie, and Mr. McNamara is then 
severed, I may at that time have an additional motion 
to bring before the Court. Perhaps for a continuance 
because of tactics. Perhaps for a dismissal under 
Hoffa or Lusterino. Because of a conversation — 

THE COURT: Which one is that? 

MR. FISCHETTI: Lusterino or Hoffa, your Honor. 

I haven't read the cases recently but they speak to 
the issue of having a defendant on trial and then 
called as a witness by the Government, having converse 
tions of defense tactics prior to his being called. 

Mr. Gillen, as the Court might be aware, and 
myself, and indeed all other counsel, have dismissed 
this matter right up until the moment of selection of 
this jury, and I believe that Mr. Ritchie, for whatever 
purpose he's doing it, knew of this or should have 
known of it before this morning. 

So to protect the record I merely say that I am 
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ready for trial, as of this moment, and I am not 


2 

agreeing to any further delay on behalf of Mr. DeLiso, 


3 

at this point, without any immunity order being secured 


4 

by Mr. Ritchie. 


5 

MR. MEISELMAN: I'll adopt that notion, your 


6 

Honor, in behalf of the defendant Thomas McNamara. 


7 

MS. SELTZER: I would join also, your Honor. 


8 

MR. LEONE: Join in the motion. 


9 

MR. RITCHIE: Your Honor, the Government's 


10 

request for an adjournment is two days and two days 


11 

only. 


12 

MR. FISCHETTI: I oppose, sir, based on the 


13 

reason stated. 


14 

MR. RITCHIE: It is not a request for an adjourn 

- 

15 

ment for any substantial length of time. I'll be ready 


16 

to proceed to trial as soon as that immunity is acquire 

d. 

17 

If it's denied to me, I'll be ready to proceed to 


18 

trial at that very moment. 


19 

THE COURT: If what? 


20 

MR.RITCHIE: At that very moment. I'm ready 


21 

to proceed to trial. 


22 

THE COURT: The only reason for not starting 


23 

on the selection of the jury immediately is that, as 


24 

I understand, Mr. Ritchie has unequivocally made up 


25 

his mind that he is going to pursue this course to the 

j 

i 
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full extent permitted by the Attorney General, that it's 
only in the unlikely circumstance that he — I assume 
unlikely circumstance that the Attorney General re¬ 
fuses his cooperation, that he will revert to the 
posture in which the case stands at this moment. Is 
that right. Hr. Ritchie? 

MR. RITCHIE: That's correct, your Honor. 

THE COURT: Now, in those circumstances, what 
I am faced with is, as a practical natter, is that 
having sat through the first trial, is a recognition 
that the whole plan of the conduct of tbs trial and 
defense will have to be completely revised and that 
that is not the work of a moment. How long it will 
take, I do not know. 

But I take it, it means that there is no use 
trying to discuss it in the abstract. 

I am afraid L must tell you, Mr. Ritchie, that 
if the case is postponed to Wednesday, you will have 
to take your own chances on other consequences, if the 
immunity order is signed. 

MR. RITCHIE: I don't understand your Honor. 

THE COURT: Well, counsel will then say that 
it will take us a reasonable period of time to get 
ready. 

MR. RITCHIE: Your Honor, I had indicated a 
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MR. MEISELMAN: I have another problemL08 
MR. RITCHIE: Your Honor, I would like to know 
that the Government had stated originally that it was 
prepared to sever Mr. McNamara, John McNamara, and 
proceed to trial before the immunity was acquired. 

It waa your Honor's suggestion, in view of the regula¬ 
tions of his calendar, as is properly your function, 
that the Government wait and have the two day adjourn¬ 
ment, and I — 

THE COURT: I'm sorry? 

MR. RITCHIE: Your Honor, the Government 
originally proposed a severance and then to seek the 
grant of immunity, and it was ready to proceed to 
trial. It was your Honor's suggestion that because of 
— for reasons of your Honor's own, that no severance 
would be granted unless and until an immunity were 
granted, and I would like to state that the Govern¬ 
ment's position — 

THE COURT: All right. 

MR. GILLEN: I'd agree to a severance now, your 

Honor. 

MR. FISCHETTI: I am ready to start. 

THE COURT: Wait a minute. 

MR. GILLEN: I'd agree to the severance. 

THE COURT: Right now? 
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MR. GILLEN: Sure. 

THE COURT: At this instant? 

MR. GILLEN: Sure. I just did it. I'll do it 
again. Right now. 

THE COURT: How about the rest of you? Are you 
ready for trial? 

MR. LEONE: Is the motion granted? What happened 
to the motion? 

THE COURT: How about the rest of you? 

MR. LEONE: Yes, I suppose so. 

MR. MEISELMAN: Until your Honor makes the 
decision, I don't know what posture I'm in. 

MR. LEONE: Of course. 

MR. MEISELMAN: I have subpoenaes outstanding. 

THE COURT: What is that? 

MR. LEONE: There is a motion to sever and there 
is a — counsel consents. I'm not trying to be cute 
but we have to know whether or not that motion is 
granted. 

THE COURT: Well, the motion will not be granted 
except for the purpose, you see, of proceeding to 
trial, because it wouldn't be fair. 

MR. MEISELMAN: Then I would say, your Honor, 
that we are ready to proceed and we have been. I have 
subpoenaes outstanding. I was going to ask your Honor's 
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direction, to advise the people served with subpoenaes 
that they are subject tothe subpoena, and that throws 
all my subpoenaes off kilter. I don't know where I 
am with my witnesses. 


MR. RITCHIE: Then we can proceed to trial 


today, 


MS. SELTZER: Can we have a moment, your Honor. 

THE COURT: Yes. We can go right ahead then. 

MS. SELTZER: Your Honor, I don't think that 
I am ready for trial. 

MR. GILLEN: Wait. Your Honor, may we have just 
a five-minute break? I hate to ask, but I think there 
is something I should discuss with counsel, okay? 

THE COURT: Wait now. Let's see if we know 
what we are talking about here. 

Mr. Ritchie moved for a severance of the trial. 

MR. GILLEN: I agreed to it. 

THE COURT: A s to the defendant McNamara, and 
Mr. Gillen assented to that. 

MR. GILLEN: That's correct. 

\ 

THE COURT: Unqualified? 

MR. GILLEN: Unqualified. 

THE COURT: I have not yet granted it because 
it is a motion addressed to the discretion of the 


Court. 
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MR. GILLEN: Yes sir. 

THE COURT: I will not grant it if it means 
that counsel in the interests of their clients feel 
that they have to apply for an adjournment, because 
really at this moment there has been no change in the 
legal situation. I would not grant the motion because 
there isn't any reason for it, other superficially than 
to put the remaining defendants in the impossible 
position of going to trial in stanta, without leading 
counsel. Put it in words of one syllable. 

If you people are prepared to go to trial in 
stanta, without Mr. Gillen’s leadership in the trial - 
I am not talking about qualitative leadership. I am 
talking about the fact that he was leading counsel. 

He led off the main version of the cross-examination. 

It was his. I assume the witness sheets were largely 
his. 

So that is all I am talking about. 

MS. SELTZER: Your Honor — 

MR. FISCHETTI: Let's discuss it. 

MR. LEONE: Yes. 

THE COURT: All right. Five minutes. 

MR. RITCHIE: Your Honor, may I step outside. 

THE COURT: Surely. 

(Recess taken.) 
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MR. FISCHETTI: On behalf of the defendant 


HS: ss 

3pml 2 

John DeLiso, if your Honor feela constrained to grant 


EllsGR 

3 

the motion made by Mr. Ritchie to sever Mr. John 


4 

McNamara, I am ready for trial. 


5 

MS. SELTZER: I am ready for trial on behalf of 


6 

Alphonse M. Merolla. 


7 

MR. MEISELMAN: May I state the same? 


8 

MR. LEONE: May I state the same, we are ready 


9 

to proceed. 


10 

THE COURT: Is there any objection to the 


11 

Government's motion to sever? 


12 

MR. FISCHETTI: No objection. 


13 

MR. GILLEN: NO objection, your Honor. 


14 

MR. MEISELMAN: No sir. 


15 

MR. LEONE: No objection. 


16 

MS. SELTZER: I have no objection. 


17 

THE COURT: Motion granted. 


18 

Get the jury up. 


19 

MR. GILLEN: I have been requested by counsel 


20 

to assist in the defense of Thomas McNamara and I have 


21 

consented to do so. We want to let that be known to 


22 

t~hn Court. I have discussed it with Mr. John McNamara 


23 

and Mr. Meiselman. 


24 

MR. LEONE: This way we are ready to proceed 


25 

without any further delay. 
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THE COURT: Very well. 

MR. RITCHIE: I would raise the question of 
conflict of interests. 

MR. GILLEN: May Mr. John McNamara be excused? 

THE COURT: Yea. 

HR. RITCHIE: I note that there is a conflict 
of interest now present. 

Mr. Gillen, who will be representing Thomas 
McNamara, will be in conflict in that a witness 
against Thomas McNamara will be testifying for the 
Government who is a client of his and who remains u 
client of his. I believe there is a conflict of 
interest here. 

MR. ME ISELMAN: May I state for the record, in 
preparation of this case, I have fully conversed with 
Mr. Gillen in the way this matter was to be presented. 
We had anticipated various portions of the testimony 
which we would each direct our cross-examination to. 

We are ready, Mr. Gillen has no conflict. This is a 
father and son relationship. I think Mr. Ritchie is 
presupposing what the testimony will be. 

THE COURT: I think Mr. Ritchie's point is that 
there may be confidences that Mr. Gillen or you have 
separately received from your clients which may result 
in damage to the other lawyers' client and that 
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Mr. Gillen whose responsibility heretofore has been to 
serve the interest of Mr. John McNamara, even if that 
meant a disservice to the interests of Thomas McNamara, 
it is now required — while still representing John 
McNamara who is under indictment — to devote himself 
to the interest of Mr. Thomas McNamara. 

MR. MEISELMAN: The conflict if any would be 
to the detriment of the clients. Mr. Thomas McNamara 
consents to it. 

I as his counsel consent. 

THE COURT: You may ask Mr. Thomas McNamara, 
who is of age, whether he does or does not. 

MR. MEISELMAN: Have you heard the discussion 
between the bench and counsel? 

DEFENDANT THOMAS MC NAMARA: Yes. 

MR. MEISELMAN: Do you consent to having Mr. 
Gillen act as your co-counsel with me in your defense 
of this matter? 

DEFENDANT THOMAS MC NAMARA: Yes. 

MR. RITCHIE: Your Honor, there is still a 
problem of John McNamara. I wasn't prepared to meet 
this. May I have half an hour? 

THE COURT: No. 

MR. RITCHIE: Fifteen minutes? 

THE COURT: This is a situation of your creation, 
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Mr. Ritchie. I am afraid that you will have to role 

with the punches. 

MR. RITCHIE: Yes, your Honor. 

I do believe there is still a conflict of 
interests whether Mr. Thomas McNamara waives it or 
not. There is still the question — 

THE COURT: Conflict of interests might mean 
that Mr. Gillen would have to withdraw from his repre¬ 
sentation of Thomas McNamara from here on out to make 
sure he betrays no interest — 

MR. GILLEN: If it comes to that, that is 

precisely what I will do. 

THE COURT: Have defense counsel in this case, 
as far as they know, been cooperating fully with each 
other in the preparation of the defense, both of 
John McNamara and of Thomas McNamara? 

MS. SELTZER: Yes, your Honor. 

MR. HEISELMAN: Yes, your Honor. 

THE COURT: Do you gentlemen know of anything 
of any kind, character or description that you have 
withheld from the knowledge of your client, of co¬ 
counsel, of your co—defendant McNamara? 

MR. GILLEN: No, sir. 

MR. MEISELMAN: I can say honestly, no sir. 

THE COURT: I think that the area in which the 
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1 

conflict of interest in a cane of thiB kind is likely 

2 

to arise is in the actual presentation of evidence and 

3 

argument and in the contrasts that can arise in the 

4 1 

Courtroom and in the eye3 of the jury, particularly 

5 

when one lawyer undertakes to represent two clients and 

6 

in making his opening or closing argument or in the 

7 

course of his crosB-examination necessarily contrasts 

8 

the situations of his two clients, invariably presenting 

9 

one as lighter or darker than the other. That’s the 

10 

normal area of conflict in such a case as this. In 

11 

the odd situation here produced, that is not possible. 

12 

I do not honestly see a conflict of interest situation 

13 

here, Mr. Ritchie. 

14 

MR. RITCHIE: Your Honor, for example if he is 

15 

going to be called as a witness by the Government and 

16 

he is being represented by Mr. Michael Gillen, it 

17 

would interfere with the Government's right to prepare 

18 

the witness. 

19 

THE COURT: As to what? 

20 

MR. RITCHIE: To prepare Mr. John McNamara as 

21 

a witness. 

22 

MR. GILLEN: Your Honor, the Government has no 

23 

right to talk to John McNamara except under legal 

24 

process. He is not going to sit and talk with Mr. 

25 

Ritchie. 


Or 


I 
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MR. RITCHIE: I think there the conflict is 
apparent. 

MR. MEISEI.MAN: It is not apparent at all. 

MR. RITCHIE: If he was not representing Thomas 
McNamara, another attorney miaht perhaps allow him to 
be interviewed by the Government. 

MR. GILLEN: lie is still under oath. 

MR. RITCHIE: Your Honor, another attorney might 
and I think there’s got to be the withdrawal of Mr. 
C-illen on behalf of one of the two defendants he is 
now representing. 

THE COURT: I will reserve decision on that, but 
I am almost certain that I would not at the Govern¬ 
ment's instance take that position. 

MR. RITCHIE: Yes, your Honor. 

(Whereupon, a prospective jury panel was 

impanelled and sworn.) 

* * * * 


25 
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(Whereupon, a jury was duly impanelled and Swoip.) 
MR. FISCHETTI: May we have your ruling that al>. 
of ua join in each others' objections and motions, un¬ 
less counsel specifically disaffirms? 

THE COURT: Unless they disclaim, yes. 

Agreed? 

MR. LEONE: Yes. 

MS. SELTZER: Yes. 

* * * 

MR. RITCHIE: Your Honor, may I proceed? 

TFTE COURT: Yes, Mr. Ritchie. 

MR. RITCHIE: May it please the Court, Ms. 

Seltzer, Mr. Fischetti, Mr. Gillen, Mr. Meiselnan, Mr. 

Leone, Forelady Kirk, and Ladies and Gentlemen of the 
Jury: 


As you know, my name is David Ritchie. I am thj 
attorney for the United States in the prosecution of 
this case. My co-counsel in this case is Marsha Katz, 
another Government attorney. Assisting the the present 
tion of the case Richard McMuller., an Agent of the 
Federal Bureau of Investigation. 

It is now my duty under the law, and my privily 
to present to you what is called an Opening. The pur-| 
pose of this opening is — because the Government has 
the entire burden of proof in this case — i« to pre- 


a- 
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sent to you what the Government intends to prove through 
the mouths of its witnesses. It is nothing more than 
a preview oi. the evidence, and it is one of the two 
opportunities that I have to directly address you, the 
jury. 

I'd like to say that vnat I say here in this 


courtroom is not evidence. What any of the attorneys 
in this courtroom say is not evidence. The evidence 
for you Ladies and Gentlemen to consider is the evi¬ 
dence from that witness stand.— the evidence of witnenses. 
That is the first type of evidence, the testimony. Tho 
second type of evidence is the Exhibits. The Govern¬ 
ment intends to introduce into evidence certain Exhibits. 

The third type of possible testimony is if per 
chance there is an agreement that a certain fact is 
so, chen that becomes evidence, too. 

Mow, I mentioned that the Government would provs 
its case through its case through its witnesses. You 
have already heard of one of the Government witnesses. 

His name is Harold Goberman. He is the man from whom 
the Government alleges certain property was extorted. 

Now, Mr. Goberman, in testifying, will relate 
to you some of his background. He will relate to you 
the fact that he is a twice-convicted felon, that he 
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has on innumerable occasions used aliases -- a large 
number — and that no has been associated in the past 
with people that he terms "racketeers." 

I would like to note that Mr. Harold Goberman 
is one of the Government witnesses, and there will be 
many others. 

before I tell you what the Government will prove 
I'd like to road what the Government must prove — whah 
the Government must prove is the charge in this indict¬ 
ment. The charge in the Indictment has already been 
read to you once by the Judge, but since it is what this 
Government intends to prove, I will read it as part of 
my Opening. 

In fairness to the defendants, I'd like to note 
that that Indictment — that Charge is nothing more 
than a Charge, nothing more than an accusation, it 
doesn’t constitute one shred of proof, one shred of 
evidence. It is not what has been proven, but what 
must be proved by the Government. 

I will now read the Indictment. The Indictment 
is captioned as follows: 

"The United States of America versus John DeLiso 
Thomas McNamara, Alphonse M. Mcrolla, and Alphonse 


Merolla 




/ 
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Before I read the Indictment, let me nDte in 


the course of my Opening, I will not refer to Alphonse 


M. Merolla by that name. I will refer to him as A1 


Merolla, because that's the way my witnesses -- the 


witnesses for the Government will refer to Alphonse M. 


Merolla, as Al Merolla. 


With respect to the other Alphonse Merolla, for 


whom no middle Initial is given in the Indictment, I 


will refer to him — and I mean no disrespect to him -■ 


as "Fat Nicky." That's the way the Government witnesses 


will refer to him in their testirxsny. 


Now, the Indictment reads that the Grand Jury 


charges: 


'Count One. 


1. That from one or about March 1, 1972, up 


to and including June 28th, 1972, both dates being 


approximate and inclusive, within the Eastern District 


of New York, HarMac Contracting Corporation was engaged 


in the construction and preparation for construc¬ 


tion of a building on behalf of the defendant, Thomas 


McNamara, and McNamara Re New Cars, Incorporated, whicl 


building was to be utilized in connection with the serv¬ 


ice and sale of new automobiles, parts of which were ti 


be manufactured in other states, and transported in 
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interstate commerce to the said building, and that for 
the purpose of performing the aforesaid building con¬ 
struction, the HarMac Contruction Corporation trans¬ 
ported, moved and caused to be moved articles, commod¬ 
ities and materials, supplies, men and machinery in 
interstate commerce between various parts of the Unitec 
States and the State of Hew York to the site of said 
building construction within the State of New York." 

That lays out the area that we are dealing with 
the interstate commerce. 

"Paragraph Two. At all times pertinent thereto 
Harold Goberman was the sole shareholder and the Presi 
dent of the HarMac Contracting Corporation, and a part 
in the contract with McNamara Re New Cars, Incorporate^, 
for the construction of the building mentioned in Para 
graph One, whose interests in and under the contract 
were assigned to the HarMac Contracting Corporation." 

Mr. Goberman will testify that he was the sole 
shareholder. He will testify that he signed the con¬ 
tract individually, but then he had a corporation formsd, 
and under the contract, he was allowed to sAfign its 
rights, which means, transfer all of his rights to the 
corporation. That corporation was called HarMac Con¬ 
tracting Corporation. 





) 


>s 



V 










240a 




Opening by Mr. Ritchie 125 

"Paragraph Three. From on or about June 1# 1971 , 
up to and including the date of the filing of this 
Indictment, both dates being approximate and inclusive, 
in the Pastern District of New York, the defendant John 
DeLiso, the defendant John McNamara, the defendant 
Thomas McNamara, the defendant Alphonse M. Merolla" — 
that'a Al Merolla — "and the defendant Alphonse Merolla" 
— that's the man I will refer to as "Fat Nicky" — 
unlawfully, willfully, and knowingly combined, conspir¬ 
ed, confederated, and agreed together and with one 
another, and with diverse other people to the Grand Juiy 
unknown, to obstruct, delay and affect cosroerce and the 
movement of articles and commodities in such commerce 
by extortion, as that term is defined in Section 1951 
of Title 18, United States Code." 

That sets forth the facts that the Government 
is charging these individuals, with Conspiracy to ob¬ 
struct and delay and affect consaerce through extortion. 

"Paragraph Four. It was a part of the said 
Conspiracy that, the defendant John DeLiso, the defen¬ 
dant John McNamara, the defendant Thomas McNamara, the 
defendant Alphonse M. Merolla, and the defendant Alphonse 
Merolla, and other co-Conspirators, would obtain the 
property of the HarMac Contracting Corporation, and of 
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Harold Goberraan, to wit, one, the sum of $1300, which 
was the property of HarMac Contracting Corporation, 
two, a trailor-type vehicle, which was the property 
of Harold Goberman, and was utilized in the construc¬ 
tion of the building mentioned in Paragraph One; three|, 
a contract release which was executed by Harold 
Goberman on June 28, 1972, which released the defen¬ 
dant Thomas McNamara and McNamara Re New Cars, Incor¬ 
porated from contractual obligations in excess of 
$25,000 for a consideration of $25,000, and; four, 
other goods and services as requested by the defendant 
Thomas McNamara, which were not contractually required; 
all of which property was to be obtained with the con¬ 
sent of Harold Gcberman and of HarMac Contracting Cor¬ 
poration, such consent to be induced by the wrongful 
use of physical violence and the threat of physical 
injury and damage to the person and property of Harold 
Goberman, and of the HarMac Contracting Corporation, 
by the said defendants and co-Conspiratora, unless and 
until the said HarMac Contracting Corporation and Haroljd 
Goberman gave such properties to the defendant Thomas 
McNamara and McNamara Re New Cars, Incorporated.” 

(continued on next page.) 
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Opening - Ritchie 

MR. RITCHIE: (Continuing) Mow, that I have 
rend what the Government rust prove I will now tell 
you what the Government intends to prove through the 
testimony of its witnesses. 

Through the testimony of suppliers and various 
company representatives the Government will establish 
that in fact between March 1 and June 2 of the year 
197?, Harold Goberman and Harmac were engaged in 
commerce. 

Throurh the testimony of Mr.Goberman and 
through the testimony of a representative of the 
General Motors Corporation, the Government will 
establish that in fact the building was to be used 
for the sales and servicing of new automobiles which 
were to be shipped in interstate commerce from 
automobile assembly plants to the showroom once it 
was completed. 

With respect to the element of extortion, 
Harold Goberman will testify that he did enter 
into a contract with Thomas McNamara, for the con¬ 
struction of the car showroom and was engaged in the 
construction of the building from March 1 or there¬ 
abouts -- in fact he had done some work before 


25 


that — up until June 2R of 197?. 
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That during the course of that construction 
he had occasion to consult with Mr. Thomas McNamara 
on various occasions. That during the course of 
their relationship, Mr. McNamara had a number of 
complaints about the way the building was being 
constructed and their relationship began to be 
unfriendly. 

Gary Taibbl who will testify that he was 
the supervisor of construction on that Job site will 
testify that shortly after he began work, which was 
on or around May 22, 1972, two Individuals came 
down to the Job 3ite, one of the individuals asked hin 
if the building was going up according to plans and 
he 3aid yes. 

The individual told him that he was a 25-percen 
owner of McNamara Bulck-Pontlac and he wanted the 
building to go up according to plans or else. This 
individual told Taibbi that he could consider that a 
threat, he could go to the cops, he could go to the 
FBI because he was A1 Merolla. 

Now, Mr. Taibbi will not Identify Alphonse 
M. Merolla. He will testify that a few days later 
those same two individuals, the one who identified 
himself as A1 Merolla and the individual came back 
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to the Job site and said to him, that they wanted to 
aee his boss, namely Harry Goberman. 

Mr. Talbbl will testify that he then called 
up Harry Ooberraan and told him that these Individuals 
were at the Job site and wanted to see him and 
that he had better come down. 

Harry Goberman will testify that he then came 
down to the Job site and that he did meet with tie 
two Individuals and that the two Individuals were 
Alphone M. Merolla — A1 Merolla and the other 
Individual was John DeLlso. 

He will testify that A1 Merolla told him at 
that time that he had problems on the Job, that he had 
better get In touch with his rabbi because he was 
connected with the Colombos —"he" meaning A1 Merolla 
was connected with the Colombos — and that they had 
better straighten this problem out. 

Mr. Goberman will testify that he then did 
contact his rabbi — his rabbi being someone 
Salvatore Spatarella and in a series of meetings 
that day between DeLlso and Merolla and Goberman and 
Spatarella the question of how the building was going 
up was discussed. 

At the second of the two meetings, the man 






245a 


OPening - Ritchie 130 

captioned in the indictment as Alphonse Merolla, 
but known to Harry Goberman as Pat Nicky was present 
at that second meeting. At the second meeting after 
Harry Goberman said,"So what," to A1 Merolla and A1 
Merolla said that he would guarantee the Job because 
he wa3 connected with the Colombos, Harry Goberman 
would testify that at that noint A1 Merolla shoved 
a table knife from the dinner in his side and said 
that he should kill him right there and now. 

Mr. Spatarella then got up, washed his hands 
of the affair and left. Goberman will testify then 
there was another meeting set up in the McNamara 
Duick-Pontlac old building, which was in the main town 
of Port Jefferson, at that meeting was John Deliso, 

A1 Merolla and Pat Nicky as well as Angelo Merolla, 
Rocco Merolla and John McNamara. 

HE will testify that he took his brother A1 
along to that meeting. Both A1 and Harry Goberman 
will testify that at that meeting there was a dis¬ 
cussion about the course of the construction, that 
A1 Goberman was then told to leave the room and Harry 
will testify while he was in the room he was beaten, 
a gun shoved down his throat by A1 Merolla and he 
was told that he had better do what he was told to do. 
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during arguments he was threatened by one or another 
of the defendants , that on occasion subsequent 
to June the 5th, Pat Nickv, A1 Merolla and John 
DeLiso were present down at the Job site and that on 
one occasion during a heated discussion with Thomas 
McNamara, he was told that Thomas McNamara had 
a contract on him, IT he didn't do what he was told. 

Gary Talbbi will testify that during the 
course of the heated discussion he heard Thomas 
McNamara say to Harry Goberman, that he had a contract 
on his head. A sub-contractor who went to collect 
money from Thomas McNamara after Harry Goberman was off 
the Job will testify that when we told McNamara that 
he was going uo put a lien on the building, McNamara 
told him to tell Goberman that he had a contract on 
his head, not on his body, but on his head. 

He had $10,000 in a safety deposit box that 
anything happened to him, his wife or family, his 
building, that the $10,000 would go into effect. He 
will testify that he was told by McNamara to tell 
Goberman that they would put his head on the bumper 
of the car and let it go by the building one last 
time. 

Harry Goberman will testify on June 28th he 
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from Thomas McNamara dated June 29, 1972 and that 
letter stated that Harry Ooberman had mutually agreed 
to quit the project on June 28th. 

Attached to that letter was a copy of the 
contract release and a copy of the receipt. Yet 
the evidence will establish that that contract release 
was hidden or destroyed after the U.3. began an 
investigation of an allegation. 

The evidence will establish through the 
testimony of Timothy Shea that there had been a 
meeting in the offices of the U. S. Attorney between 
himself, Timothy Shea, himself, a Mr. Raymond 
Bergen and Mr. Richard McMullen who is present here 
and on that occasion he was asked — he stated that 
he would turn over to the Government any documents 
that it requested. 

The evidence will establish that releases 
were requested — that contract release was not 
turned over. 

The evidence will establish through the 
tesitmony of Timothy Shea and through the testimony 
of John Ciney, an accountant for the McNamaras 


ReNew Cars, Inc., was subpoenaed to produce any contrac 
releases and the evidence will establish that that 
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contract release was not produced. 

The evidence will establish through the testi¬ 
mony of Timothy Shea and through the testimony of 
Snecial Agent McMullen that a search warrant was 
executed on the flle3 In the office In that showroom 
and that no contract release was found. 

How, Timothy Shea, the attorney for McHaraara 
ReHew Cars, Inc., will testify that the reason — 

MR. MF.ISELMAH: Objection, IT your Honor 

please. 

THE COURT: On what ground, sir? 

Would you read that, please. 

MR. MEISELMAN: I'd rather have a side bar. 
THE COURT: All right. 

(continued next page.) 
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(The following transpired at the side bar.) 

MR. MEISELMAN: I have fully intended raising 
this at the trial, the question of the confidentiality 
of a communication between Mr. Shea and his client 
or clients and what he did or did not do on their be¬ 
half and the reasons. 

I believe it would open to the jury — raise 
a question in their minds that would not be put to 
rest during the trial. 

MR. RITCHIE: I believe at the last trial 

Mr. McNamara effectively waived any attorney-client 
privilege and that he allowed the testimony to go in, 
if there is any testimonial privilege here. 

THE COURT: The testimony as I understood it 
was a claim by the Government of improper conduct in 
response to the search for a document under a search 
warrant) is that right? 

MR. RITCHIE: Your Honor, the Government's 
position is that this evidence is evidence of 
spoliation and as such it would be properly admiss¬ 
ible against the defendant Thomas McNamara. It was 
admitted during the last trial. I submitted a fairly 
detailed factual memorandum before the testimony went 
in and I also submitted some law on the subject. 

With respect to the question of attorney-client: 
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privilege, I believe it is waived at this point and 
at any rate, the client we are talking about — I 
stated it in my opening — is the corporate identity, 
McNamara Ee Nu-Cars, Inc. and that was the basis on 
which the testimony went in the last time, and at 
that time Mr. Shea was present who could have asserted 
the privilege. 

Mr. Hoey was present who could have also 
asserted the privilege on behalf of Thoaias McNamara 
and neither one raised the privilege and I am not 
going any further in my opening than to which the 
Government went during its questioning of Mr. Shea. 

MR. MEISELMAN: It is fairly clear since the 
United Shoe Company case, that there is a confidential¬ 
ity between attorney and client, whether it be a 
corporation or otherwise. 

THE COURT: Of course there is. 

MR. MEISELMAN: I do not think there was an 
effective waiver. The record is somewhat confusing 
with respect to the colloquy. 

THE COURT: What is the confidentiality? 

MR. MEISELMAN: Why would a lawyer do somethine 
on behalf off a client? He may have very good reasons 
between himself and his client and it is not the 
business of anyone else. 
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THE COURT: What utterance are you saying that 


2 

Mr. Ritchie has referred to which is a privileged 


3 

utterance? 


4 

MR. MEISELMAN: Mr.Ritchie was about to say 


5 

that Mr. Shea — will say that his reasons for doing - 


6 

MR. RITCHIE: There was no consideration — 


7 

MR. MEISELMAN: Whatever the reasons may be. 


8 

they are confidential between attorney and client. 


9 

THE COURT: Who did he say it to? 


10 

MR. RITCHIE: He said it before this Court on 


11 

the date that he testified. 


12 

MR. MEISELMAN: And there was an objection to 


13 

it. 


14 

MR. RITCHIE: I do not believe there was. 


15 

TI1E COURT: Testimony that he gave in this 


16 

Court could hardly be privileged. 


17 

MR. MEISELMAN: The objection was raised, if 


18 

your Honor please. 


19 

THE COURT: As I recall the evidence — 


20 

MR. RITCHIE: I am sorry? 


21 



22 

a contract release? 


23 

MR. RITCHIE: Right. 


24 

THE COURT: And it was known to have been type* 

[ 

25 

in th« Timothy Shea office, known to have been signed 



'x ?' 
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MR. RITCHIE: Signed and notarized and taken 
back by Thomas. 

THE COURT: And then delivered to the client? 

MR. MEISELMAN: I have no objection to that. 

THE COURT: It was then the subject of a 
search warrant or a request for production? 

MR. RITCHIE: And also a subpoena. 

THE COURT: And it was subpoenaed and never 
produced from the files of the lawyer or from the 
files of the client. 

The question was what happened to it. Mr. 

Shea — Timothy Shea was interrogated about that. 

How , there isn't any confidential communica¬ 
tion between attorney and client in any of this. 

MR. MEISELMAN: I believe — 

THE COURT: He was asked to testify about what 
Mr. McNamara or some officer of either of the 
McNamara corporations said to him in explanation. 

That could or could not — depending on the circum¬ 
stances — be a privileged communication, but not 
what Mr. Shea offered as his explanation of his own 
conduct. 


25 


MR. MEISELMANx It wasn't an explanation with 
respect to the document. He is now stating to the 
jury that Mr. Shea will testify as to why hs didn't 
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raise this as a defense in a contract action. 

MR. RITCHIE: We had testimony on that already. 
If there were any attorney-client privilege, it was 
waived in the last trial. 

THE COURT: I do not see the confidential 


communication. 

MR. MEISEI.4AN: It is what an attorney does as 
well as what he says on behalf of a client which is 
confidential. 


THE COURT: No, he may use the evidence in 

Court. 

MR. FISCHETTI: Tour Honor, not on this point 
but not to get up again, may we have for the record 
an objection to the "Colombo” reference? I know your 
Honor's ruling. 

THE COURT: Yes, ve had gone into it the last 

time. 

You'd rather that he not interrupt you, right? 
MR. RITCHIE: I'd rather get it settled now. 
MR. FISCHETTI« The record is protected, we 
objected to it. 

THE COURT: Yes. 

(The following transpired in open Court.) 
(Continued on next page.) 
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(The following occurred in open Court.) 

THh COURT: hemners of the Jury, while 
Mr. Ritchie is trying to get his throat back in workin 
order, as you see he has a slight bronchial infection, 
let we explain to you. 

LAde-bars aren't because we have any secrets 
from you we try not to — but because we have an 
occasion to discuss something which includes reference 
to matter which is not yet in eviaence and iaay never 
come into eviaence. 

li order to avoid confusion, since, as you 
remember your oath, you have to decide tne case on 
the evidence, it is far better that you uo not hear 

i 

any tiling which may never come into eviaence, so that 
you won't have the sometimes out impossible task of 
trying to sort out in your own nind what is in evi¬ 
dence and what is not in evidence. 

It is easy to sort it out if you haven't heard 
it. hence the side-bar. It isn't the most famous 
of side-bars, what goes on in the uddle or in those 
talks on the mound, though I have been told all they 
ever do is discuss wnere they are going to eat dinner. 

This is not that high strategy at all. 

(bntinue, please. 

MR. KITCiilL: There was a request, a subpoena. 






257a 


. 142 


Owning - Ritchie 
a search warrant, no production. 

Mr. Shea will testify that the reason there 
was no production was because the document was aestroyc 
tie will testify that the reason tne aocunent was 
destroyed was because it was a worthless instrument, 
tie'll testify that it was a worthless instrument De¬ 
cause it wasn't supported by valid consideration. 

\hlid consideration is a legal term meaning 
when you are giving some tiling you got to get something, 
and consideration is the something that you get in 
return for what you give. 

ito will testify that there was no consideration, 
no money paid or whatever, harry Goberman will testif 
that on that date he signed a receipt stating that 
he had received $25,000. 

George Culp will testify that in that letter 
there was an attachment of tnat receipt, and you will 
see that receipt in this Courtroom, reciting a conside 
at ion of $25,000 paid from sparry Gobermon to McNamara 
New Cars, Inc. 

harry Go barman will explain not why the release 
was destroyed but why -- well, he'll explain, ne'll 
testify that on June 28th he had refused to sign that 
contract ralease and he didn't sign it until after 








1 


258a 


143 




Opening - Ritchie 

he was ucaten, after ne was ueatea by John Mchamara, 
John JeLi30, Alphonse rf. Merolla, Al Merolla, Fat 
hicky, Angelo and Rocco Merolla. 

Iiomaa Mchaiuara was not present in tnat roou 
at that time. 

he'll testify that he then signed the contract 
release and he signed the receipt for the $25,000 
hut he never received the $25,000. Instead he receive 
another seating, he was told that he better not go 
to the cops like he had the last time, and he was 
told that they had a cab waiting for him outsiue. 

lb received a can ride, tie will testify that 
he got in the cab, went 14 miles to where his car was 
parked, he'd been driven there uy the tterollas, got 
in his car and he was arrested for driving with, I 
believe, a phony uirver's license, an alias, uarry 
Masterson. 

'Jhe detective from the Suffolk County Police 
Department who arrested him will testify that no 
observed his condition, that the man was limping 
and that the Brian didn't have $25,000 on him, that he 
had $200 on him. 


ito attorney who went down to the police station 


25 


will testify that harry Gcberman was limping, that 
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hia suit was rippeu and a doctor wno examined narry 
Gouer. '.an tnat uay will testily cwout narry Goner man' a 
physical conuitioa on tnat ua/, aau the extent oI 
tnc* injuries that were suffered uy air . 

lichare .'.CHullun will testify that after this 
first meeting between Timothy Shea and Raymond jorycn 
ana himself, there was a second meeting at which 
tnose two individuals were present, ne was present; 
and Thomas Mchamara was present, anu tnat at tnat 
meeting Thomas Mchainara related eleven incidents in 
which he was allegedly threatened or — 

Ml. FIi.Cni.TTI: Objection, your honor. 

When ia this meeting now? 

11b COURT: I’m sorry, I didn't — 1 missed the 
first part of the reference. This was an occasion 
when? 

IR. RITCnlb: Do you want to have it read back? 

(Record read.) 

MR. FlbQibTTI: 1 object to that, your honor, 
unless that meeting is established by date. 

Ml. RlTClilL: Your honor, that will be estab¬ 
lished in tiie course of testimony, that date. 

life COURT: It is unfamiliar to me. 

HR. RIlCuIL: Would your honor like a side-bar? 


L 









260a 

Opening - Ritchie 145 

TUh COURT: No. 

MR. PIUCliLTTl: I ouject to it if it is not 
during the scope of this indictment. 1 don't know 
when this meeting occurred. 

Ml. R1TCUIE: Can we have a side-bar? 

TIE COURT: No. Testimony does not have to 
relate to periods — to occurrences within the period 
charged if the content of them is evidentiary of the 
period of the indictment. That could be the case her* 
because these are statements with respect to matters 
occurring at an earlier date, of course. 

Ml. FISCUKTTI: 1 understand, sir. My objectioi 
is based on the fact that if this statement was made 
to Mr. McMullen subsequent to the indictment we nigh 
have a Sswfcma issue. 

(Continued on next page.) 
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THE COURT: Did you say subsequent to the 
indictment? 

MR. FISCHETTI: That is what my inquiry is. 

MR. RITCHIE: I didn't say that. It was not 
subsequent to the indictment, it was 

MR. FISCHETTI: Subsequent to the sets that 
are charged in the indictment# sir. 

THE COURT: Except the — 

MR. FISCHETTI: I just don't know if this is 
a Bruton statement, sir. 

THE COURT: Paragraph 3, the end of the first 

line. 

MR. FISCHETTI: I see it, sir. 

THE COURT: Proceed. 

MR. RITCHIE: Thank you, your Honor. Mr. 
McMullen will testify that at that meeting between 
Thomas McNamara, Raymond Bergen, Timothy Shea, the 
attorney for McNamara, himself, Thomas McNamara 
related eleven separate incidents in which he was- 
either beaten or threatened or spat upon or kicked 
by Harold Goberraan prior to June of 1972. 

Mr. McMullen will relato that in response to 
questions, Mr. McNamara said that nobldy ever 
observed any of these kickings, beatings, spittings 
or threats, and that he had not told the police 
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about it, and that he had not told his own son, who 
was a United States Attorney, about it, but that he 
did tell his attorney Desmond O'Sullivan, another 
attorney he obtained, about it, and that when he and 
Desmond O'Sullivan went to the Suffolk County District 
Attorney's Office to complain about an alleged crimi¬ 
nal fraud by Harold Goberman, that the Assistant 
District Attorney John Ehrlich was told about these 
threats, these punches, these kicks, these spittings, 
these beatings. 

Desmond O'Sullivan will testify that he was 

\ 

not told about any of these incidents and John 
Ehrlich will testify that he was not told about any 
such incidents. 

Now, in addition to the individuals that I 
named, there will be other government witnesses. I 
would at this time just thank you for your listening 
and I will have one more opportunity to talk with 
you, and that will be at the close of the case. I 
thank you. 

MR. FISCHETTI: May I, sir? 

THE COURT: Mr. Fischetti. 

MR. FISCHETTI: Thank you, sir. 

Judge Dooling, Mr. Ritchie, Ms. Rats, my 
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2 

colleagues at the defense table, Ms. Kurtz, my 


3 

nano i 3 Ronald rischetti, I represent John DeLiso 


4 

who sits next to me in the brown jacket. 


5 

We are hero today because this is a criminal 


6 

case. John DeLiso is here today because he's 


7 

charged with the crime by virtue of a piece of paper, 


8 

this indictment that Mr. Ritchie has told you, as 


9 

Judge Dooling has told you, as I’m about to tell you. 


10 

this indictment is nothing more than a piece of paper. 


11 

It is an instrument, it is what brings John DeLiso 


12 

J 

here into this courtroom, mvlch the same as a summons 


13 

in a civil case brings a defendant into the court¬ 


14 

room. In answer to this indictment, in answer to thes 

s 

16 

charges, on another day at another time, Mr. DeLiso 


16 

stood here and said, *1 am not guilty." 


17 

That put in issue each and every allegation. 


18 

that Mr. Ritchie and the government charges Mr. 


19 

DeLiso with. And you are here to decide this matter. 


20 

You see, the government, under our system of laws 


21 

here in America, operates on the theory that Mr. 


22 

DeLiso, as well as every other defendant seated at 


23 

this counsel table, is innocent until proven by the 


24 

government guilty beyond a reasonable doubt. And thal 


26 

RP fla. 

the government has thr burden. 

i 
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HR. FISCiihTTI (Cont'd) : Those are very 

important words and they are not mere words, they are 
how our system operates. Reasonable doubt, burden 
of proof. 

It is not ray joo to explain those words to 
you, Judge booling will do tnat at the end of the 
case. 

% 

kb will charge you, that is his role, bach 
of us has a role in tnis Courtroom, Mr. Ritcnie, 

Mi*e Katz, on behalf of the Government, 1 represent 
Mr. behiso, other counsel represent their respective 
defendants, and you, too, have a role. tours is 
perhaps the moot important role, because you are the 
sole and exclusive judges of the facts. tou must 
determine whether a witness is credible or not 
credible, and ultimately you will decide the guilt 
or innocence of John behiso. 

how, w« said burden of proof, very important, 
burden of proof simply means that Mr. Ritchie 
and the Government must prove every tiling. We need 
do nothing. We need not offer any evidence, we need 
not call any witnesses, we need not crot>>srasias. 

In fact, 1 need not even stand here and open to you 
and say tnesa words. We can just sit there and say. 
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Mr. llitcnie, tae Government orougnt these cnarges, you 
prove tnen beyond a reasonable doubt. U ut we will 
come forward, we will offer evidence. 

Mr. oe.uiso need not testify in his own oehalf. 

I will make that decision aa nis attorney. If 
Kr. Debiso, through me, chooses not to testify, you 
may not draw any unfavorable inference from that. 

Judge Pooling will tell you that in his cnarge, 
because Mr. ue^iso, as well as each ana every defenuant 
seated at counsel taulc, is surrounded with a ^re¬ 
sumption of innocence; it is a shield tnat protects 
aim, and it is witn nil., throughout tnis entire trial, 
right now, uuring tne course of the trial indeed, 
during your deliberations in the Jury room he is 
presumed innocent ana tnat presumption, anu that pre¬ 
sumption alone is enough to acquit him. 

mat about these charges? You've neard 
Mr. Ritchie talk for quite son* time aoouc what the 
Government is going to prove, and he said in his 
opening — I do agree with some things the Government 
attorney says — he said in ais opening that everything 
that he says is not evidence. If it wore evidence, 
there would be no reason for rte to stand here, but 
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MR. RITCHIE: Your Honor, I am going to object 
to Mr. Fischetti's injecting his own personal comment!; 
about how quickly or not quickly I have told the jury 
about certain things. 

THE COURT: I don't think your interruption is 
in order, but please, you stay by the rules and just 
tell the jury what it is you have in mind for the 
presentation of your defense, that's all they want to 
know at this point. 

MR. FISCHETTI: Very well, sir. 

We will prove that Harry Goberman used numeroui 
phony names for the purpose of defrauding creditors 
out of services; for the purpose of defrauding people 
out of money; for the purpose of defrauding stores 
out of goods. 

We will prove that Harry Goberman is a con¬ 
victed felon in that he took a loaded weapon and 
pointed it at a truck driver's head and hijacked a 


truck. 


We will prove to you that Harry Goberman plann 
a murder for money. We will prove to you that Harry 
Goberman, as he sits on that witness stand, will 
testify that he is suing each and every one of these 
defendants in this Courtroom for $2,000,000 civilly. 

We will prove to you that ha has done all thes 
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things for money and we will prove to you that the 
reason why ba is testifying here in this Courtroom 
Ls for noney. 

Me will prove to you that from the moment this 
case started, Harry Gobarman fooled the Government. 

Me will prove to you that Harry Goberman fooled a 
judge — not this Judge, but another judge — conned 
hin into sending him to a mental institution to avoid 
a trial. Me will prove that. 

Hold ms to it and hold everyone at defense 
table to it. 

Mhat do I ask of you? I ask for your patience, 
I ask that you abide by your oath as jurors. You see, 
we have four trials going on here, not one. 

I represent only John DeLiso, that is my 
responsibility, his representation. The decision as 
to what you are going to do with Mr. DeLiso, his 
guilt or innocence, must be decided by you separately. 

So I ask that during the course of this trial 
when you hear noseroue references and numerous docu¬ 
ments come in, keep a little compartment, if you can, 
in your mind and reamsiber every time a witness men¬ 
tions the naam of John DeLiso. 

As an example, Mr. Taibbi, the Government has 
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stated that Mr. Taibbi will testify that two gentle¬ 
men came to the job site and these same two gentlemen 
met Harold Goberman later and that these two gentle¬ 
men, according to Mr. Goberman, was one of the 
Merolla's and John DeLiso. 

I say to you that Mr. Taibbi will not identify 
John DeLiso. I say to you that Mr. Taibbi will 
identify two people who are not even on trial in this 
case and who are not charged with any crime, the same 
two people that Mr. Goberman will identify. 

That is what I mean by watching the ball and 
keeping your eye — every time somebody mentions the 
name John DeLiso, keeping your eye on that. 

I have other counsel to follow and I won't be 
any longer. I thank you for your patience and ask you 
to watch each witness, judge their credibility and 
make the decision on that basis. 

Thank you. 

MR. GILLEN: Judge Dooling — 

THE COURT: Mr. Gillen. 

MR. GILLEN: Yes, sir. 

Judge Dooling, Mr. Ritchie, Ms. Kats, brothers 
at the bar, co-counsel, madam forelady, ladies and 


gentlemen: 
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My name is Michael Gillen. I am co-counsel 
with Leonard Meiselman in the defense of Thomas 
McNamara. I join in the remarks made by Mr. Pischett^. 

A question to ask yourselves during this trial, 
based upon the proof, is does the Government seriously 
contend or believe that Harry Goberman did not 
threaten Thomas McNamara, as you will hear the threatu 
related? 

Harry Goberman, we will prove, is a man of 
violent propensities, a man taken up with guns, fire¬ 
arms, pistols; a man capable of putting a gun to a 
truck driver's head and saying, "Do as I tell you, 
you son of a bitch, or I'll kill you!" With a 
loaded gun, we will prove that. 

Harry Goberman, we will prove, violently en¬ 
gaged in a shoot-out up in the Bronx at the old west 
movies; Harry Goberman, we will prove to you, ladies 
and gentlemen, is a violent man. We will prove an 
incident that happened in Pennsylvania when he took 
a bulldozer and bulldozed a trailer where people wersi 
in it. 

We will prove that Harry Goberman is a confide;i 
man and has been all his life and he will try to con 
you right from this stand. 







271a 


156 


5 Gillen - opening 

We will show him committing crimes on this 
stand r actual crimes in violation of the lavs of the 
State of New York, right in this Courtroom before your 
eyes. 

We will show a man who has used over 32 aliases 
that we know of; we will show the man and we will 

e 

prove that this man today, or when he comes into this 
Courtroom, will be using an alias of Masterson — 
hold us to that, please, hold us to that. 

We will prove that this man has lived a life 
of bottomless corruption — 

MR. RITCHIE» Your Honor, I am going to object 
to the characterisation by Mr. Gillen. 

MR. GILLEN: I am going to prove it, your 

Honor. 

THE COURT: I don't think, Mr. Ritchie, that 
you are free to interrupt. 

But you, Mr. Gillen, .must not characterise. 
Please tell the jury what it is you mean to show. 

MR. GILLEN: Pine. 

We will show that Harry Goberman, through the 
use of all these names, as Mr. Pischetti has said, 
steals clothes, steals soney, steals just about any¬ 
thing he can through the use of false names. 
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We will show Harry Cobeman doesn't care about 
other people. We will show he will rule people for 
money. We will show Harry — as Mr. Fischettl said, 

I think he said 2,000,000, but 1 think the figure is 
closer to two and a half million that this nan is 
suing these defendants for. 

We will show, as this trial goes on, as Mr. 
Fischetti has said, that this guy has pulled the wool 
over the Government's eyes. We will 3 how by Mr. 

Harry Goberman, from the time he gets on that stand, 
from the time he gets off that stand, he will be lyinc 
through his teeth to you people. 

Watch him when he testifies and see if he 
answers questions. There is a name Spatorella which 
has been mentioned here by Mr. Ritchie in his open¬ 
ing. You will see a murder case, a human life was 
taken, and Mr. Goberman, by his own admission, took 
P ar t in planning the taking of a human life for money, 
Mr. Spatorella's name was mentioned in connection with 
this killing. This is the Government's witness. 

We will show Allen Goberman, his brother, who 
the Government is using to corroborate this man, that 
on two occasions he was questioned by a detective of 
the Nassau or the Suffolk County Police Department, 
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a detective Thomas Gill, and he was asked by 
Detective Gill — and this is proof that will come 
right from this witness stand, and hold us to it, 
please, right here — Detective Gill will testify 
twice he questioned Allen Goberman and asked Allen 
Goberman if there was any gun on this June 5th incidert. 
Allen Goberman said no. 

We will call a girl called Dorothea Tomasselli. 
Dorothea Tomasselli was employed at McNamara Buick. 

She will testify that on June 28th she was called in 
to witness Harry Goberman sign a contract release 
by John McNamara, and that she did go in and did 
witness this man signing that contract release. 

Harry Goberman is going to tell you he was 
v eaten, horribly beaten; one time he will tell you he 
was beaten with blackjacks, another time he will tell 
you he was beaten with fists, it always gets better 
and different each time, and hold us to that; she will 
testify she was called into a room, Mr. Alex Giandowski, 
a Notary Public, also an employee of the McNamara's, 
notarized this document and Dotty Tomasselli saw him 
sign it. 

She will testify that Harry Goberman, when she 
came in, appeared to her to be reading the contract 
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release and discussing it with John McNamara, the son 
of Thomas McNamara, and that Harry Goberman inquired 
or asked some questions of John McNamara concerning 
the release. She doesn't recall what the questions 
were, but they discussed it, then she saw him sign it. 

She will tell you Harry Goberman looked fine, 
nothing wrong with him. She will tell you Harry 
Goberman was in complete control of himself and his 
situation. She will tell you nothing unusual occurred. 
She will also tell you that on June 5 she has a 
recollection because of certain documents, a receipt 
for a trailer and a registration, that she saw Harry 
Goberman on June 5. 

She will tell you on June 5 nothing unusual 
happened. She doesn't even have that great a recollect 
ion, she will tell you, because it was a normal day, 
there was nothing wrong with Harry Goberman. She 
doesn't even know Alley Goberman so she doesn't know 
whether Allen Goberman was there or not, as Allen 
Goberman says he was. She doesn't know because she 
doesn't know him. 

Alex Giandowski, the Notary Public, he will 
say on June 28th he notarised Harry Goberman's 
signature on that release and that Harry Goberman was 
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9 Gillen - opening 

fine, fine. This is the man that is going to tell 
you he was beaten horribly with weapons, blackjacks, 
beat, beat, beat! This is what he is going to tell 
you. 

Then you are going to find out he is told, 
according to Mr. Ritchie, "Don't tell the cops." 
(Continued on next page.) 
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Two dtuctivts pick him up right outside. 
Because thay'ra going to have to prove that McNamara 
is in faar of Harry Goberman, asked the police to oome 
down. 

Mr. Ritchie has said ha will introduce evidence 
where McNamara, Thomas McNamara says to Harry Goberman, 
"I have a contract out on you. If anything happens to 
ms, my fastily or my building, you will be taken care 
of." 

Me will show you, ladies and gentlemen, through 
thoee very words, that those are the words of a man 
in deadly fear of his life. 

Think of it. "If anything happens to me, my 
wife, my child, my building, my property. I'll get 
you." 

Whoa do you say that to? 

We will show at this time Thomas McNamara knew 
of the violent propensity of Harry Goberman, kn ew of 

t 

hie involvement in planning a murder, knew of his guns 
and known to carry guns and proud of the fact he 
carries guns, hi* man Goberman. He knew this. Keep 
that in mind. 

Is the Government seriously contending that 

Hsmsra? 


26 
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We are not going to sit idly by. 'rtiis indict¬ 
ment was gotten through a Grand Jury. Here, in this 
court# in the light of an American courtroom, through 
cross-examination# me will get the truth. It's not 
that easy to get. Keeping in mind you are dealing 
with an expert con-man, who will stop at nothing to get 

what he wants. 

Weigh him on that stand# see if he is telling 
the truth# and this man Taibbi# when he comes in here, 
see if he is telling the truth# this man Taibbi# or 
see if he isn’t a cohort of Harry Goberman and expects 
a job of some sort. 

I just asked you for a fair shake. Thank you. 

THE COURTS Ms. Seltser. 

MS. SELTSER: Judge Dooling# Hr. Ritchie# co¬ 
counsel, Madam Porelady, I don’t know how one follows 
Mr. Gillen in an opening statement such as that. 

I don’t think there is too much that I can say 
that Mr. Gillen and Mr. Fischetti hawe not said. 

I would just tell you at this time that my 
I. Marian Seltser and I am the attorney for 
Alfonse M. Hero 11a, who is seated at my left at the 
counsel table. 

I would also like to introduce to you Mr. John 
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Keeney, who ia sitting on the right side of the first 
row, who will be in and out of the courtroom during the 
course of this trial. Mr. Keeney is an investigator 
for the Federal Defendor Services Unit of the Legal 
Aid Society and will be assisting me during this 
trial. 

MR. RITCHIE: Your Honor — Go on. 

MS. SELTZER: I would just make one point at 
this time, as far as what has been said about this 
Mr. Goberman. There is a word in the English language 

and that word is "amoral," and it's reserved for a 

\ 

certain type of person. I don't think there are too 
many people in the world who can be classified as 
amoral, because it's something a lot worse than some¬ 
one who is Immoral. Somebody who doesn't know — 

MR. RITCHIE: Your Honor, I must object. 

THE COURT: Nell, I think this is hardly an 

outline of the case which you expect to make for the 
defendant Alphonse M. Merolla. 

Opening argument should be directed to that* 
not to the summation — 

MS. SELTZER: Yes, your Honor. 

THE COURT: — of evidence. 

MS. SELTZER: I think that as Mr. Ritchie has 
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indicated, Mr. Goberraan will testify that Mr. Merolla 
supposedly committed certain acts of violence against 
him at Me Namara Quick, and my point, your Honor, is 
that Mr. Gobernan in Its testimony is probably incapabli 
of telling the truth. 

THE COURT: Well, in other words, you rely on 
what you claim to be the incredibility of his testimony. 

MS. SELTZER: That's correct, your Honor. 

THE COURT: Very well. 

MS. SELTZER: But this testimony that will be 
brought out by the Government and very strongly refuted 
by the defense will be given by a man who you will see, 
Wien given the opportunity to tell the truth or tell a 
lie, will tell a lie. When given the opportunity to 
do something in an honest way or dishonest way, will 
pick the dishonest way, whether it's because he gets 
some kind of a thrill or a kick or whether it's just 
pure greed, for money, on his part. 

But I think that's how you will have to evaluai 
the testimony that Mr. Goberman gives as to both 
Mr. Merolla and the other defendants in this case, 
because we are not dealing with a normal human bei.ig 
here. 

MR. RITCHIE: Your Honor, I feel I must object 








T 
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again. 

THE COURT: Unless you plan to produce evidencsj 
to that effect. 

MS. SELTZER: Yes, your Honor, I think there 
will be evidence as to his psychiatric — 

THE COURT: Outline the evidence that you laean 
to have presented. 

MS. SELTZER: Now, Mr. Flschetti has mentioned 
to you certain basic elements in the Asmrlean system. 
One of those is the presumption of innocence, and I 
too at this time have reserved decision as to whether 
ray client, Alphonse M. Merolla, will testify, and it 
is up to me to decide after the Government's case 
whether or not Mr. Merolla will testify. 

If he does not, the Judge will tell you at the 
close of the case that you cannot sake any inference 
from the fact that the defendant does or does not 
testify. He has a right to remain silent during the 
course of the trial and he has a right to rely on 
the presumption of innocence. That is a basic part 

i 

of oc~* system. 

So I'm asking each of you to do only one thing 


7 


25 


during the course of this trial, and that is to keep 
an open mind and to listen to the evidence and to give 
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each of the defendants seated at that counsel table 
the same fair trial that each of you would accept if 
you were the unfortunate victim of a federal indict¬ 
ment or if some member of jpur family was a defendant 
in a criminal action, and I think that if you do that, 
you will find the truth and we will have a fair trial. 

Thank you very much. 

THE COURT: Mr. Leone? 

MR. LEONE: Your Honor, at this time the 
defendant Alphonse Merolla will waive opening state¬ 
ment. 

THE COURT: Very well. Mr. Ritchie? 

MR. RITCHIE: before we begin, may I have a 

sidebar? 

THE COURT: Excuse me? 

MR. RITCHIE: Before we begin, may I have a 

sidebar? 

THE COURT: Yes. 

(Sidebar follows.) 

MR. RITCHIE: Your Honor, I just want to put 
an objection on the record to the use of the word 
"con-man," and a couple of other characterisations by 
Mr. Gillen, because your Honor told ms not to interrupt 
et that point. I didn't interrupt but I'd like to 
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state the objection now. 

I don't think it was proper argument at all. 
MR. GILLEIJ: I said I'll prove he's a con man. 
THE COURT: That i3 as I understood. 

MR. GILLEN: Yes. 

THE COURT: They were being conned. 

MR. GILLE’I: And the Government is being conned. 
I think I said that, too. 

MR. FISCHETTI: Appropriate tine, 3ir, for a 
recess? 

THE COURT: Very well. 

(In open court.) 

THE COURT: We will have a short recess now. 

It io not appropriate to call it a cigarette break. 

Please do not discuss the case with one another 
or anyone not on the jury until it is finally given 
to you to decide. 

All right. 

(The following occurred in the absence of the 

jury.) 

’IS. SELTZER: Excuse me, your Honor. 

MR. RITCHIE: Your Honor, we have a problem 
Mr. Fischetti has nade me aware of. 

I had not intended to turn over any 3500 materia 


25 


that had previously been turned over 
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8 I now understand that Mr. Fischetti does not 

have this 3500 material. 

MS. SELTZER: I have never received any. 

MR. RITCHIE: You've received — 

THE COURT: They are new in the case. 

MR. RITCHIE: You will receive whatever you were 
to have received today. There will be no problem. 

MR. MEISELMAN> I have received nothing. 

MR. RITCHIE: Because I've given you Cifarelli. 

I have given you my first couple of witnesses' 
and you've Xeroxed it. That's the only 3500 material 
on that. They were just interstate commerce witnesses 
Tomorrow you will receiver I guess, the 3500 material 
on those witnesses. 

MR. MBISELMAN: Mr. Ritchie, are you addressing 
Ms. Seltxer, me or both? 

MR. RITCHIE: Iwas addressing Ms. Seltxer. 

With respect to you, everybody else has been tried 
before. 

MR. LEONE: That'e twice and I have tried to 
interject that we have a new defendant in this case. 

THE COURT: I know we are talking about copies 
of papers, gentlemen. Either you have or haven't 
got them. 

MR. FISCHETTI: I don't have them. 
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THE COURT: Why not? 

MR. FISCUETTI: Because when I had the first 
trial, sir, I believe I gave some of the stuff back 
to Mr. Pollack. I nay have given some to Mr. Merolla 
and I never thought for a moment that I would have 
to categorise 3500 material again when all it means 
is photostatting by the Government. 

MR. RITCHIE: When all it means is the Government 

does it. 

I'll do it, your Honor, if your Honor directs 

me to. 

THE COURT: Would you please do it. This ia 
really quite Inexcusable. The trial ended in a mis¬ 
trial, at the end of the trial, and every one of you 
who was here knew it was going to have to be retried 
and might at least have had the foresight to put the 
Xeroxed 3500 material to one side, so that you could 

adequately prepare for this trial. 

MR. RITCHIE: Your Honor, may I delete from any 

3500 material any testimony at the last trial? 

THE COURT: Bo. 

MR. RITCHIE: Yes, your Honor. 

MS. 8ELTIER* Excuse me, your Honor. I under¬ 
stand that at the last trial there was a ruling by 
your Honor as to Mr. McMullen bring!* in the witnesses 


f 


outside. 
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1 

10 Apparently I read in the record that he had given the 


2 1 

appearance that they were in protective custody or 


3 

something like that. 


4 

MR. RITCHIE: I remember your Honor*a ruling and 


5 

I've talked to Mr. MeMu1lan already. 


6 

THE COURT: What was it? I have no idea. 


7 

MS. SELTZER: Thank you. 


8 

MR. MEISELKAN: Your Honor directed at the last 


9 

trial that the witnesses are capable of coning in 


10 

without Mr. McKullan being an escort. 


11 

MR. RITCHIE: I have agreed. 


12 

THE COURT: I imagine they can walk. 


13 

MR. RITCHIE: We might at times have a shepherd- 


14 

ing in of a witness but it will not be done — the 


15 

problem was that it was Harry Goberman the last time 


16 

and the other witnesses diddt have this elaborate 


17 

shepherding in. 


18 

The only thing we'll have, if we have to get a 


19 

witness from the witness room, probably my agent or 


20 

if he walks, myself, will go in and get the witness. 


21 

but it won't be done in any fashion to suggest any 


22 

type of impropriety. Just a necessary way of getting 


23 

a witness in. 


24 

(Recess taken.) 


25 

- 
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(The follow! no occurred in the presence of the 

i 

\ 

J urv.) 


Mil. LlI'lCHIE: Your uonor, the Government would 
call a > its first witness Mr. Menard Anderson. 

THE CLERK; Yes, sir. If you'll stop right 
acre, sir, face me and raise your right hand. 
r I C il A R i.) Ah PERSON , called as a 

witness, having been first duly sworn by the Clerk 
of the Court, testified as follows: 

Ulid-CT ELIMINATION 

BY MR. RITCHIE: 

> 

j .Vhen you answer questions, Mr. Anderson, I'd 

request tnat you speak loud enough so that this last juror 
in the rear can hear you and so that Mr. Gillen, the last 
roan in the end of the defense counsel table, can hear you. 


THE COUHTi I think it will be helpful, 

Mr. Anderson, if you talked into the microphone. 

THE WITNESS: Okay. i 

l 

j 

0 Hr. Anderson, what is your occupation? 

A I an the offloe manager for Hunt Transportation 


in Omaha. 

U 

A 

Q 


And for how long have you been so employedj? 
Eight years. 

What are the duties of the office manager at 
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hunt Transportation? 

A I manage all tie accounting. I Jo the financial 

statements, take care of all the records, am responsible for 
tile records to see that they are filed properly. 

What records do you maintain control over? 

A Any records that pertain to the accounting. 

TtiL CLERK: Documents marked for identification 

as Government'a Exhibit 2. 

(So marked.) 

Q rfr. Anderson, I snow you what has been narkeu 

as Government's Exhibit 1, which is a 10-page document. 

Do you recognize that document? 

A Yes, 1 do. 

j What is it? 

A It' a a copy of our freight invoice that we 

billed the custoamr for, copies of delivery receipts, showinc 
whers we delivered and copy of the bill of lading from the 
shipper. 

Q Now, with respect to the Government exhibit, 

do you know how those documents are prepared? 

A Yea, I do. 

Q With respect to the bill of lading, how iB 

that prepared, and when does it cone into your possession? 

A The bill of lading is prepared by the shipper 
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w.ie.i tne .ate rial i, or-.^rd ana it in to our office 

aau wii . a truer, for tne load and as soon as the 

truth at, otartd tau load, we -ill tne invoice to the custome 
for tne freijhl enurjua. 

j Is that with re3i,ect to any tine that you 

are carrying any goOuU for a particular snipper? 

It’s the sane policy for every load that we 

.tnui. 

j And they're always prepared when you nick up 

.jooUj for snippers? 

.v Yes. 

Tiiw wOti’ V; hhio signs and issues the .^ill of 

iading? 

Tub WlTus.SE: Jho signs the will of lading? 

ito, • Yes. 

Tjlb WITnhSh: Tron our company it is one of 
our urivers that picks tus load up. 

x'.iu odwhr: Yes, out tne will of lading is tne 
will of lading of your conpan/? 

Tub ,;iT.,idh. ho. it's the oi 11 of lading of 
the sr.iopcr, Velinont Industries. 

lHi. COL hi; It'd ; repared uy then but it is 
issued *.»y your conpany to show your receipt of those 
goods for carriage, isn’t it? 


/ 
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Ttl^ WITNESS: It'a issued hy Velmont to us. 

BY MR. RITCHIE: 

q With respect to the first page of that document, 

wnat is that first page? 

A That's our freight bill that we send to the 

customer, showing the charges that we are billing them for. 

\j how is that document prepared? If you know. 

A That document is prepared in our office from 

the bill of lading. Information from the bill of lading is 
typed on to the freight invoice and we in turn send a copy 
of this bill of our customer for payment of freight charges. 

(j Does that first page indicate the numLer of stops 
that were made on that particular shipment? 

A Yes, it does. 

Q Bow many stops were made in total? 

A Six. 

Q What was the first stop? 

A Merkel Electric, Port Jefferson, New York. 

Q What — 

THE COURT: Could you spell Merkel for the 

Court reporter? 

THE WITNESS: M-e-r-k-e-t. 

Q That's the spelling that you have; is that 

correct? 
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2 l 

A 

From the bill of lading. 

3 

Q 

And with respect to the second through ninth 

4 I 

pages of that 

document, what are those pages? 

5 

A 

They are delivery receipts showing where we 

6 

stopped for parts of this shipment. 

7 

d 

And who prepares those documents? 

8 

A 

They are typed in our office and given to the 

9 

driver when lie leaves. 

10 

Q 

And is anything added to those pages after 

11 

they've left 

your office? 

12 

A 

Yes. The signature, when they're delivered by 

13 

tne person who signed for it, when he receives the material. 

14 

U 

He signs at the bottom of the page? 

15 

A 

Kight. 

16 

Q 

ifoM, with respect to the — with respect to the 

17 

first page of 

that document, do you have custody over the 

18 

copy of that 

document after it is prepared? 

19 

A 

Yes, I do. I'm in charge of taking care of 

20 

these documents. 

21 

0 

That's in the regular course of your business. 

22 

as office manager of Hunt Transportation; is that correct? 

23 

A 

That's one of my responsibilities, yes. 

24 

Q 

With respect to the second through ninth pages. 

25 

is that also 

correct? 
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A Yes, to be attached to the freight bill. They 

have to oe kept together. 

Q With respect to the tenth page, is that also 

kept by you in the regular course of your business? 

A Yes, it is. 

Q And is that also required to be kept with the 

other nine pages of documents or however many pages there are 
on a particular shipment? x 

A Yes, it is. 

Q Now, I show you Government' s Exhibit marked 

No. 2 for Identification and I cak you what is that document? 

Do you recognize that document? 

A Yes, I do. 

Q What is it? 

A It's a copy of our driver's log. 

Q In connection with the shipment represented 

in Government's Exhibit No. 1? 

A Yes. 

Q And is that log regularly prepared by a driver 

when hefts delivering goods? 

A would you repeat that please? 

Q Is it the regular course of your company's 

business to prepare such a log when a driver delivers goods? 

A Yes, it is. 








292a 


177 


Anderson - direct 

Q You have custody over that document or a copy 

of that document after it is prepared? 

A Yea, X do. 

Q And does that indicate — does that have 

separate pages for each of the stops made by the driver? 

A It has a separate page for every day. If he 
made more than one stop on a particular day — 

MR. RITCHIE: Your Uonor, I'd offer these into 

evidence at this time. 

MR. MRI8BLMAMi Your Uonor, may I have a -voir 

dire? 

THE COURT: Yes. 

VOIR DIRE EXAMINATION 
BY MR. MEISELMAMi 

Q Mr. Anderson, do you know, sir, who ordered 

this material? 

A Mo, X don't. 

Q Do you know to wham it was consigned? 

A According to the bill of lading, that's the 

only way I'd know. 

Q That would be, sir, Merkel Electric; is that 

oorreet? Or Market Electric? 

A Tee. 


Q 


And Merkel Eelotrio has an office in fort 
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Jefferson? 

A I don't know if they liave an office but that's 

where it was supposed to go to. 

Q To Merkel Electric in Port Jefferson? 

A It could be a — 

J Could be anything? What was the date, sir, 

that this merchandise was delivered to Merkel Electric or 
Merket Electric in Port Jefferson? 

A 4/26/72. April 26, '/2. 

0 April 26th or is it, I believe, April 21st? 

A April 26th, *72. 

HR. MEISELMANt If your Honor please, I respect¬ 
fully object on two grounds. One, it is outside the 
period of the indictment, and two, there is no connec¬ 
tion. There is no foundation laid for the sane. 

MR. RITCHIE; Your Honor, I'd ask that it be 
admitted subject to connection. The connection will 
be made today with the testimony of George Little. 

the COURT: No. It may be received. It is 
outside — it is within the period described by 
paragraph 3 of the indictment. But that does not 
mean that it is not an initiatory document which woulc 
be drawn into the scope of paragraph 3. 


25 


MR. MBISELMAN; I would renew my objection. 
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if your Honor please, with respect to the — no 
foundation having Peon laid for its receipt with 
respect to the defendant. 

THE COURT: I take it the foundation for it 
is Section 1732 of Title 28. 

MR. RITCHIE: Thatfs correct, your Uonor. 

THE COURT: It w U be received. 

TiLE CLERK; dow Government’s Exhibit 1 in Evi¬ 
dence . 

(So marked.) 


(Continued on next page.) 
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Q That delivery receipt has indicated thereon, dc 

it not, that that is the first stop for the driver that day? 
A Supposed to be, yes. 

Q It so says on the document? 

A Yes, sir. 


That should tally with the driver's daily log. 


should it not? 


it, though. 


This document is typed up before he has deliver* 


How do you know it would be the fourth stop in 


Port Jefferson, or was that added afterwards? 
A Which is the first stop? 


HR. MEISELMAN: I haven't gotten to that yet. 

Q According to the document in front of you, it 

indicates — does it not — that a delivery to Port Jefferson 
was the first stop, and I quote from the document; is that 


correct? 


No — 


MR. RITCHIE: I object. This is not proper voi: 
dire. This is proper cross-examination. 

TEE COURT: He is trying to find out whether th 
record qualifies for admission into evidence, whether 


there is 


irregularity that would result in its 


exclusion, I take it. 


\ 
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1 
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Anderson - voir dlre/Meisalman 

MR. RITCHIE: Yes. 

MR. MEISELMAN: No objection. 

THE COURT: Exhibit 2 shall be received on the 
same basis. 

THE CLERK: So marked. 

MR. RITCHIE: Your Honor, I would request per¬ 
mission to have Mr. Anderson read just certain specifii 
parts of this ten-page document. 

THE COURT: If that is the quickest way to do i 

MR. RITCHIE* Yes, your Honor. 

DIRECT EXAMINATION 

BY MR. RITCHIE* (continued) 

Q Could you read for us the following pieces of 

information: 

Who the shipper was on this shipment? 

A Velmont Industry, Nebraska. 

Q What was the fourth stop? 

A Market Electric, Port Jefferson, New York. 

Q Where was the fourth delivery 

location? 

A McNamara Buick-Pontiac, Route 347, Port Jeffer¬ 

son, New York. 

Q What is the signature of the individual acknowl 

edging receipt? 


ids, what vea th 
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Anderson - direct 
Q By yourself? 

A I came with my wife. 

0 You are staying at a hotel here? 

A Yes, we are. 

0 Tell me, Mr. Anderson, who paid for your trip? 

A Who paid for the trip? I paid for the trip. 

0 Yourself and your wife? 

A Yes, so far. 

Q Do you expect reimbursement from the Government'' 

A According to the letter that I got, yes. 

Q Who sent you the letter? 

A It was delivered — It was a subpoena delivered 

to our office. 

Q Was it your understanding, Mr. Anderson, that 

the Government would pay for yourself and your wife? 

A No, myself — Just so much a mile, and so much 

a day. I believe it is ten cents a mile and $20 a day. 

Q For your stay here in New York? 

A Right. 

MR. FISCHETTI: I have nothing further. 

THE COURT: Anything else? 

MS. SELTZER: No questions. 


6 - 


MR. LEONE: No questions. 

MR. RITCHIE: I just have one question 
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An Anderson - redirect 

TKE COURT: Is this cross-examination? 

REDIRECT EXAMINATION 
BY MR. RITCHIEj 

/ 

Q Is it your understanding that this is what ever} 

witness gets when he testifies? 

MR. PISCHETTI: Objection. 

MR. NEISELMAN: Objection. 

THE COURT: "i think I told you earlier that 
they're compensated exactly on the same basis that you 
are, $20 a day, ten cents a mile. That is what you 
said, I think? 

THE WITNESS: Yes. 

MR. RITCHIE: I have no further questions, your 

Honor. 

FRANK SIFARELLI, having been first duly 

Sworn by the Clerk of the Court, testified as follows: 
TKE CLERK: State your full name and spell it, 

please. 

THE WITNESS: Frank Sifarelli, S-i-f-a-r-e-1-1- 
DIRECT EXAMINATION 
BY MR. RITCHIE: 

Q Mr. Sifarelli, what is your occupation? 

A Currently I am employed by the Fireproof Produc 

Company as a Product Manager. 
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Q How long have you been so employed? 

A With the firm, I have been employed approximate 

17, 18 years, and in my present position, approximately 3 yea 
Q And what particular products are you the manago 


A Steel joists and steel roof decks, d-e—c-k. 

Q If you know, does Fireproof Products, Incorpor¬ 

ated manufacture its own joists? 

A We do not do any manufacturing at all. We act 

as a distributor, only. 

Q For whom are you dsstributors of joists? 


Virginia. 


Guille Steel Products Company of Virginia Beach 


During 1972, did your company have occasion to 


take an order for joists from a Harold Goberman? 

MR. MEISELMAN: I make objection to that ques¬ 
tion, and I particularly call to your Honor's attentio 
paragraph 1, particularly starting on the fifth or 
sixth line from the bottom of that paragraph. 

MR. RITCHIE: Is this of the Indictawnt? 

MR. MEISELMAN: Yes. 

I respectfully submit that the question is out¬ 
side the purview of the Indictment. 


THE COURT: No, the question My be asked and 
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8 :> 


Sifarelli - direct 

answered, because we are dealing not with exact dates. 

NR. MEISELMAN: I an not referring to dates, 
your Honor. I am referring to that portion of Para¬ 
graph One which starts after the comma on the sixth 
line from the bottom of that paragraph. 

THE COURT: Yes. 

MR. MEISELMAN: Where it states that the HarMac 
Contracting Corporation transported, moved — 

THE COURT: The objection is overruled. 

MR. MEISELMAN: Exception, your Honor. 


MR. RITCHIE: Could you read back the question. 


please. 


(Question read.) 

A No, sir, we received an order from a company 

called LenAl Construction Company. 

Q Now, during your course of duties as heed of 

the joists department, do you have custody of documents relat¬ 
ing to the sale of joists to different individuals? 

MR. MEISELMAN: I apologise for not rising fast 
enough. I would move to strike the witness' answer. 

THE COURT: That motion is denied. 

MR. MEISELMAN: Exception. 

Q As head of the joist department, do you have 

custody of documents relating to the value of joists to varioi 


individuals, order forms, and things like that? 




A 
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lUd 


Yes, sir. 

./iDKvdioteiy art-er an order iu received, it is 
r.y primary function to take control over that particular job. 

THE CLtRK: Documents narked for identification 
as Government‘a Exhibits 3 -- 

MR. RITCHIE: Me will have to mark each one of 
them separately. 

THE CLERK: One document marked for identifica¬ 
tion a3 Government‘a Exhibit 3. 

Another document narked for identification as 
Government's Exhibit 4. 

Another document marked for identification as 
Governsient' s Exhibit 5. 

Another documsnt marked for identification as 
Government's Exhibit 6. 


(So marked.) 

0 I show you -iOw what haa been marked - - a packet 

of Exhibits -- marked Governments Exhibite 3, 4, 5 and 6 for 
identification. I ask you with respect to them, do you recog¬ 
nize them? 

A Yes, I do. 

Q What is Government's Exhibit 3? 

A Exhibit number 3 is s purchase order made out by 


my firm tc the Ouille Steel Products Company, Incorporated, 
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Virginia beach, Virqina, and i i covers approximately twr ind 
one ftuarti'T tor;n nted joints t hat \/c received f rt r. f or.* ' 

U Exhibit 4? 

1 1 Would bo for the name firm, Guille Steel fro 

duets . and for approximately forty tons for a new building, 
for the same contractor, LcnM Contractors. 

0 What'3 Government's Exhibit 5? 

A Exhibit number 5 is an acknowledgement order 

from C.uille Cteel Products, railed to ns, and it in a prelimi¬ 
nary job sheet that they mailed to uc after they received the 
two prior purchase orderc that I told you about. 

0 i T hat's Government ' s Exhibit 6? 

A Government's Exhibit C is an acknowledoerent 

again, of the second purchase order that we sent to Guille 
Steel. 

<j Can you tell us how thone — You deal on a regu¬ 

lar basis with C.uille Steel? 

A Yes, air. 

Q In connection with Government's Exhibits 5 and 

f, whenever you receive -- whenever you give a purchase order 
to Guille, you receive a similar typo piece of paper? 

A Yes. 

These papers represent the initial sale on a 

particular job, and it is a form of communication between us 
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in the Bronx, Hew York, and Virginia. 


0 Can you tell us how these documents are prepared 

— those four documents? 

A Well, the purchase orders, which are rade out to 

Guille Steel Products, are pre ared after we initially receive 
an order, and they are typed up by the secretary of the office, 
and it is done on all jobs that we receive, and usually within 
a week to ten days after we sent out purchase orders down to 
Guille Steel, which forms the basis of the order as far as they 
are concerned, and gives them our purchase order numbers. and 
the job addresses, our job numbers, and it tells them the kind 
of materials involved, they then send us an acknowledgement 

f 

of that order, and they do this on all purchase orders that we 
mail to them, and it confirms the information that we have 
mailed them, and also shows their job numbers on that, which 
are referred to later on in the processing of the order. 

0 Are those documents kept by you in the regular 

course of your business? 

A Yes, 1 send them out on all jobs, and I get the 

acknowledgements back on all the jobs. 


(continued on next page.) 
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2 

Q Now, I show you what has been marked — let me 



3 

mark it first. 



4 

THE CLEKK: Marked for identification as 



5 

Government's Exhibit 7. 



6 

Q I show you what has been marked as Government's 



7 

Exhibit 7 for Identification and I ask you if you recognize 



8 

that document. 



9 

A Yes, I recognize it. It is a series of invoices 



10 

for the month of April that we received from the Giles Steel 



11 

Produce Company. 



12 

Q In among those is there any reflecting that 



13 

purchase order from Len- Al? 



14 

A The last sheet shows an invoice in the amount of 



15 

$9,755 for material that was shipped to the new building for 



16 

McNamara Buick-Pontiac. 



17 

Q Is that reflective of those purchase orders that 



18 

have been marked Government's Exhibits 3 and 47 



19 

A Yes, they show our purchase order number as 



20 

4 375, which is the one that we had mailed to thtua. 



21 

Q How, with respect to that document, did you 



22 

place any writing on that document after you received it? 



23 

A This is an invoice that we received. Our book¬ 



24 

keeper has an ink stamp that she puts on. The bills are 



25 

given to me to O.K. and then the bookkeeper would pay the bill 

s. 


7 
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Q Now, are those records. Government's Exhibit 7, 

kept by you in the regular course of your business? 

A Yes, only while they are still active. After 

I O.K• them, I pass then to the bookkeeper. She pays the 
bills and they are filed away. 

Q Were those documents given to the United States 

by you in the past? 

A Yes. 

Q From your files? 

A Yes. 

MR. RITCHIE: Your Honor, I would offer 
Government's Exhibits 3, 4, 5, 6 and 7 into Evidence. 

MR. MEISELMAN: Before I object, may I ask 
several questions on voir dire? 

THE COURT: Yes. 

VOIR DIRE EXAMINATION 
BY MR. MEISELMAN: 

Q Mr. Cifarelli, in the spring and summer of 1972, 

were you the office manager of Fireproof Products? 

MR. RITCHIE: Objection, your Honor, irrelevant 
to the scope of the voir dire. 

THE COURT: He wants to find out whether this 
matter of record is within his function, I take it. 


MR. MEISELMAN: Yes 






« 
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MR. RITCHIE: Your Honor, I would still object. 
That would not be properly — 

THE COURT: Yes, if he cannot authenticate the 
documents, they cannot be received. 

MR. RITCHIE: He testified that they were from 
his files. Whether he was the manager — 

THE COURT: Objection overruled. Let us move 
along quickly. 

MR. RITCHIE: Yes. 

THE WITNESS: Would you repeat the question. 

Q I believe it was, Mr. Cifarelli, in the spring 


and saner of 1972 were you the office manager of Fireproof 


Products, your employer? 


You swan manager of the joist department? 


Let sm put it this way — 

We do have an offiae manager. 
What is your title now? 
Manager of the Joist products, 


Was that your title in the spring and a 


1972? 


No, sir. 

What if anything did you do for your employer 


in the spring and 


r of 1972? 


MR. RITCHIE: Objection as irrelevant. 


NC 
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THE COURT: Let ua get down to the cese here. 
All we are interested in ia the shipments here and 
whether he has competent evidence of it. 
q Did you have custody of those documents in the 

spring and summer — 

THE COURT: I think he said he prepared it. 

THE WITNESS: The primary function of the unit 
manager is to prepare these papers. 
q But you were not the joist manager? 

A In the spring and summer of 1972, no, sir. 

q Did you have custody of any or all of these 


documents in the spring and summer of 1972? 

MR. RITCHIE: Objection as irrelevant. 
THE COURT: Overruled. 

Mill you please answer the question. 


Well, in the spring and summer there was a 


Mr. Clarence Burke — 


I as ked you if you were the manager then and di 


you have custody of these documents in the spring and summer 


of 1972? 


No, sir, that was not my primary function at 


MR. MBI8ELMAN* I object on that ground and on 
the further ground that it is not within the purview 
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of the indictment, particularly Paragraph 1 and the 
dates. 

NR. RITCHIE: He need only be the custodian of 
records at the time they are subpoenaed — 

THE COURT: All he has to do is be familiar 
with the records and know whether or not it is the 
regular course of business of the company to keep such 
records and whether or not he knows that they are 
kept in the ordinary course of such business. 

Do you know those things? 

THE WITNESS: Yes, the system — 

THE COURT: How long have you been with the 
company? 

THE WITNESS: I have be m with the company 17, 
18, 19 years. 

THE COURT: What if any connection did you 
have with the processing of these particular orders? 

THE WITNESS: My predecessor — 

THE COURT: No, what if any connection did you 
have with the processing of these orders? 

THE WITNESS: In th* spring — the suamer 
and spring of 1972 we had a system of processing 
papers and to this date we still maintain that system. 

THE COURT: Did you work on these yourself, can 


/ 

/ 
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you remember? 

THE WITNESS: I may have not — on this particul 

job? 


»r 


t he COURT: So now, what is the basis of your 
testimony to the jury here, these came from the com¬ 
pany's files or what? 


THE WITNESS: Yes, these papers were kept by 
the manager of the joist department. 

THE COURT: And they come from his departmental 
files, which are now in your custody? 

THE WITNESS: It comes from files that are kept 
by the manager of the steel joist department. I would 
assume their responsibility — 

THE COURT: Their what? 

THE WITNESS: I would assume their responsibility 
in the latter part of 1972 — 

THE COURT: You are plant manager and those 
are the records of the department that you are now 
manager of? 

THE WITNESS: Yes. 

THE COURT: Very well. 

(Continued on next page.) 
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MR. MEISELMAN: May 1 ask just one more question]? 
THL COURT: Certainly. 

Q These documents which you have produced, Mr. 

Sifarelli, they show that the purchase was by a contractor 
called LenAl,Contractor Co., Inc. Is that correct? 

A Yes, sir. 

Q It shows no other name of any purchaser or con¬ 

tractor, does it, sir? 

THE COURT: Just glance through the papers quickjly 
because Mr. Meiselman's question is, firat to last, on 
those papers, it is all this LenAl Contractors? 

THE WITNESS: All these papers show LenAl Con¬ 
struction. 

THE COURT: No other name? 

THE WITNESS: On these particular papers? 

THE COURT. Yes, and the shipment that they call] 
for, if made as the papers suggest, was made to what 
point, the deliveries? 

THE WITNESS: I know before the material was 
ultimately, the name was changed. 

MR. MEISELMAN: Move to strike, if your Honor 
please. We are referring to the documents that he has 
before him. 

THE COURT: Yes, just stick with the documents. 
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THE WITNESS: According to these documents, it 
shows LenAl Contracting Company. 

THE COURT: For the materials, what materials 
went to where, where did they go? 

THE WITNESS: The material was shipped to a new 
building for McNamara Buick-Pontiac, north side of 
Nesconsett Highway, Port Jefferson Station, Long Island]; 
and also the material was shipped to a used car office 
on the north side of Nesconsett Highway, also in Port 
Jefferson Station, Long Island. 

THE COURT: And the date, does that show the 
dfte when it was delivered there? 

THE WITNESS: The date would not appear on these 
documents, except that I may add that the bill was paid 
on May 3, so I would say it would be the month of April 
April of *72. 

THE COURT: I think that gives you what you want) 
doesn't it, Mr. Meiselman? 

MR. MEISELMAN: It does, sir. 

I make objection, your Honor, on the grounds 
previously Btated. 

THE COURT: The objection is overruled. The 
pointi that Mr. Meiselman wants to draw to your attention 
here are two, in this case: first, that the buyer, or 
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16 
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22 


23 

24 


25 


seeming buyer, or the materials was LenAl, a construc¬ 
tion or contracting company — 

Till, WITNESS: Company, Inc. 

THE COURT: — and that judging backwards from 
the invoice, the delivery must have been made some time 
in late April of 1972, and, in any event, before May 3, 
1972, when they were invoiced. 

THE WITNESS: From these papers, yes. 

THE COURT: All right, they will be received. 

THE CLERK: Government's Exhibits 3, 4 , 5, G and 
7 in evidence. 

(So marked.) 

DIRECT EXAMINATION 

BY MR. RITCHIE: (continued) 

THE COURT: I think Mr. Ritchie's point is that 
they came from Virginia. 

MR. RITCHIE: Yes, your Honor. 

Q Now, Mr. Sifarelli, could you just tell us the 

quantity of goods ordered and paid for? 

A Regarding the steel joists only, the material 

would be in excess of $10,000. 

0 Do you have an exa~t figure? 

A No, sir, it wouldn't show up on these papers. 

MR. RITCHIE: Does your Honor want 'to see those 
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Exhibit number 9 is a, what we refer to, I believe. 


as a bill of lading, which is made out by Rollform Products, 
Inc., Malverue, Pennsylvania, which is the plant where the 
material is made, allocated, and shipped from, and it shows 
the number of pieces, the length, the consignment to destina¬ 
tion; where it's going. 

Q In connection with those three documents, do you 

know how Government's 8 is prepared? 

A Yea. Government's Exhibit number 8 is prepared 

the same as the joists purchase order. These are typed out in 
the office just prior to after we receive an order, and it is 
a communication with the plant in Malveme, Pennsylvania, which 
shows the existence of an order, the job delivery address, 
with instructions, and a cutting list of the materials for 
them to fabricate and ship. 

Q In connection with Government's 9, how is that 


document prepared? 


Excuse 


I didn't hear you. 


Q In connection with Government's Exhibit 9, how 

was that document prepared? 

A This is a bill of lading made by the manufacturer 

on all jobs, and it is a delivery slip, sort of, and it cover; 


25 


the material on those purchase orders 
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Q Does your company deal on a regular basis with 

Rollform Products, Inc.? 

A Yes, sir, we do. 

Q In connection with all such orders for steel 

decks, do you receive a similar type purchase order? 

A On all, we would receive a purchase order showirg 

the same information here, and we would also always have a co] 
of the shipping order. 

Q With respect to Government's 10, how is that 

document prepared? 

A Exhibit 10 is a purchase order. Again, it is 

made up — on all orders we receive, it is made up on, it is 
a bill of the material — the material type of form we make 
out, it shows the material required, also the job address and 
where it is supposed to be shipped to, and it also shows the 
job numbers as a form of communication. 

Q Do all three of those documents relate to one 

job? 

A Yes, sir. the same location. 

Q Who was the purchaser of those goods? 

A The purchaser on purchase order number 4515 was 

purchased by a LenAl Contractors, Inc., and after it was type* 
it has been changed to HarMac, that is, H-a-r-m-a-c. The matt 
ial should be shipped to McNamara Buick, Nesconsett Highway, 
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one mile east of Terry Hill Road # Pert Jefferson Station, 


Long Island. 


Are those documents 8, 9 and 10 also maintained 


in your files in the regular course of your business? 

A Yes, sir, these papers, all the order that come 

in, it's the way we keep track of them, and it also helps us 
in processing the orders. 

MR. RITCHIE: Your Honor, I would offer these 

into evidence. 

VOIR DIRE EXAMINATION 
BY MR. HEISELMAN: 

Q Mr. Sifarelli, the change from LenAl to HarMic 

was in ink, was it not, or in pencil? It was made in pencil, 
was it not, sir? 

A If my memory is right, on one of them it was 

changed inpencil, and the other one it is typed it as HarMac. 

0 Take a look at the purchase order. I believe 


that is Government'6 Exhibit 10 for identification. The n 


LenAl is stricken out and the word HarMac is written in in 
pencil, is that correct, sir? 

A Yes, sir. 

Q Did you do that? 

THE COORT: Can you recognise — 


It is not initialed. I don't recognise the hanc 


i 


A 





writing. 


Q 

A 

Q 
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You don't know who did that? 
I don't recall. 

You don’t know who did it? 


205 


A No, sir, it'8 not initialed, and I don't recog- 

nixe it as my handwriting. 

Q And you don't know who did do it? 

A It was someone employed by the firm. 

Q Sir, I asked you if you know who did it. 

A No, sir. 

0 Do you know when it was done? 

A There is no date on there as to when it was 

done. 

MR. MEISELMAN: Thank you, sir. 

Q With respect to the other documents, if I were 

to ask you the same questions now that I asked you before, 
would your answers be substantially the same? 

MR. RITCHIE: Objection, your Honor. 

MR. MEISEW4AN: I am trying to save some time onj 

the voir dire, your Honor. 

MR. RITCHIE: Your Honor, I've got to object to 

that question because I don't understand what it means. 

THE COURT: I thought the second one was supposed 


to have been typed, I don't know. 
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2 

MR. MEISELMAN: It is changed in pencil, your 

3 

Honor. No date, no identification. 

4 

THE WITNESS: On this one it is changed. 

5 

MR. MEISELMAN: Yea. 

6 

THE WITNESS: Are you looking for a date? 

7 

MR.MEISELMAN: I believe Mr. Ritchie objected? 

8 

THE COURT: He wants to know, do you know any¬ 

9 

thing about this change on the other document? 

10 

THE WITNESS: The original contractor or custom* 

11 

was LenAl Contractors, Inc., and some time after March 

12 

8th, it was changed to HarMac Contractors. 

13 

BY MR. MEISELMAN: 

14 

Q You don't know when or by whom this change was 

15 

made? 

16 

A No, sir, I don't. 

17 

MR. MEISELMAN: I will object to this and the 

18 

other documents, your Honor please, on the grounds al¬ 

19 

ready stated, and on the additional ground that the 

20 

document has not been properly identified, and a founds 

21 

tion has not been laid. 

22 

MR. RITCHIE: I will withdraw my offer into evi¬ 

23 

dence at this time. 

24 

BY MR. RITCHIE: 

25 

Q I show you Government's Exhibit 8 for identifies 


o 


'I 
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tion. How is the shippee on Government Exhibit 87 
THE COURT: Consignees. 

MR. RITCHIE: Yes. 

A The material was shipped to HarMac Contractors 

Company, Inc., H-a-r-M-a-c. 

Q Do those two documents relate to one order? 

A Yes, they are both purchase orders on the same 

job. 

MR. RITCHIE: I renew my offer into evidence, 
your Honor. 


THE COURT: No. Are both purchase orders — 

MR. RITCHIE: Relate to the same job, your Honor. 
THE COURT: To the same delivery point, same jot 

site? 


THE WITNESS:Same job site, same delivery site. 

THE COURT: All right. 

VOIR DIRE EXAMINATION 
BY MR. MEISELMAM: (continued) 

0 Is there any document in your file, Mr. Sifarellji, 

which shows the basis, the foundation, the reason, or anything 
else, of a change from LenAl to HarMac, and where? 

MR. RITCHIE: Tour Honor, I object to the form 
of that question. 

THE COURT: He may answer it. Anything that yod 
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2 I 

Know of? 


3 

THE WITNESS: I don't Know, I don’t have first¬ 


4 i 

hand Knowledge of why it was changed, no, sir. 


5 

THE COURT: That is, in writing? 


6 

THE WITNESS: No, sir. 


7 

MR. MEISELMAN; I object, if your Honor please. 


8 

THE COURT: The objection is overruled. 


9 

MR. MEISELMAN: Exception. 


, 10 

THE CLERK: How, Government's Exhibit 8, 9 and 


11 

10, in evidence. 


• ** 12 ! 

(So marked.) 


13 

BY MR. RITCHIE: 


14 

Q With respect to Government's 8, 9 and 10, is 


15 

there any indication on any of those documents as to who ac¬ 


» 16 

tually received and signed for the goods shipped by Rol..form? 


17 

MR. MEISELMAN: I will object to the fon.. of th€ 


18 

question. The documents will speak for itself, unless 

1 

19 

the witness has firsthand Knowledge. 


20 

THE COURT: It 1 b a lot easier to have hi* read 


21 

it to the jury than it is to pass it through to the juj 

cy. 

22 

A Exhibit number 9 shows a signature of H. Gobermi 

in. 

23 

MR. RITCHIE: I have no further questions, your 


24 

Honor. 


25 

THE COURT: Do you renew the offer? 
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2 

I think you had withdrawn the offer. 


3 

MR. RITCHIE: I had withdrawn the offer, and I 


4 

offered it again in evidence, and your Honor overruled 


5 

the objection. 


6 

THE COURT: All right. 


7 

THE CLERK: Government 1 a Exhibits 8, 9 and 10 


8 

are in evidence. 


9 

CROSS EXAMINATION 


10 

BY MR. MEISELMAN: 


11 

Q Do you know anyone by the name of Harold or Han 

y 

12 

Goberman, by that name or any other name? 


13 

A The name Goberman sounds familiar. 


14 

Q Sir, I direct you to the name Harry or Harold 


15 

Goberman, particular: do you know that man? 


16 

A No, sir. 


17 

Q Do you know the name H., Harold or Harry Gober¬ 


18 

man, from your knowledge? 


19 

A I have a recollection in my day-to-day business 


20 

of hearing the name Goberman. 


21 

0 Do you hear the name Allen Goberman in connectic 

:n 

22 

with LenAl, or do you hear the name H. Goberman, or Barry Gob< 

ir- 

23 

man in connection with something else, or can't you tell the 


24 

difference? 


25 

MR. RITCHIE: Objection to the form of that 






/ 
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2 question, your Honor. 

3 

THE COURT: It is a little complex. 

4 

MR. MEISELMAN: Withdrawn. 

5 Q 

The Goberaan that you have have heard about in 

6 your business, is that Allen Goberaan? 

7 A 

The best I can recall, it would be a Mr. Gobenuj 

8 Q 

But you don't know which? 

9 A 

Ito, sir. 

10 Q 

Could it be Issie Goberaan? 

11 A 

Possibly. 

12 Q 

Sir, do you know a man by the naae of Thaddeus 

13 Leaansky? 


14 | A 

Yes, sir. 

15 Q 

Yell as, sir, the papers which you brought with 

16 you today. 

did you bring your entire file, or did you bring 

17 just — Withdrawn. 

18 

Did you bring your entire file? 

19 A 

Mo, sir. 

20 Q 

What papers did you bring, that which Mr. Ritchi 

21 asked you 

to bring? 

22 A 

I didn't bring any papers with ae today. 

23 Q 

The papers that you have before you now have bee 

24 in the custody or possession of Hr. Ritchie? 

25 A 

Yes, sir. 
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Q A file such as yours would have, would it not, 

plans or specifications, or both, with respect to the steel 

which you were to purchase and deliver on behalf of this ordej 
is that correct? 

A The plans would not be part of the file that I 

keep, but it would be in the Enginerring Room or in the Draft¬ 
ing Room. 

0 But your company would have such plans, and the} 

would have such drawings, and they would h e such specifica¬ 
tions, is that correct? 

A Tes, sir, we would require that on all jobs we 

get. 

0 Did you deliver that to Mr. Ritchie? 

* Well, again, like I say, it is not part — 

THE COURTi All he wants to know is. Did you 
deliver them to Mr, Ritchie? 

THE WITNESS: No, sir. 

Q From the papers which you gave to Mr. Ritchie, 

it v»>uld be impossible to tell, would it not, Mr. Sifarelli, 
whether the steel which you say you delivered was in conformit 
with the plans of the structure? 

MR. RITCHIE: Tour Honor, I am going to object 
^ ask for the relevancy of that question. 

THE COURT: It is not relevant, I see it, Mr. 
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Meiselman. 

Q I believe you testified that you knew a Thaddeus 

II Lemansky? 


5 

A 

Yes, sir. 

6 


THE COURT: What was that last name? 

7 


MR. MEISELMAM: L-**-e a-n-s-k-i, I believe. 

8 

Q 

was he the salesman on this job? 

9 

A 

Yes, sir. He is our Long Island Area salesman. 

10 

Q 

Do you know as a fact that at the time he was 

11 

the salesman 

on this job, employed by you, he was the Engineer 

12 

on this job 

for the owner? 

13 


HR. RITCHIE: Objection, your Honor, on the 

14 

grounds of relevance. 

15 


THE COURT: Yes, it is quite irrelevant. The 

16 

objection must be sustained. 

17 

Q 

Do any of the papers which you furnished Mr. 

18 

Ritchie have the initials on the* "R.C.D. ? 

19 

A 

Yes, sir, I recall seeing a document yesterday. 

20 

Q 

Is that document in court today? 

21 

A 

Ho, sir, I don't see it here. 

22 

0 

Did you see it in Mr. Ritchie's possession? 

23 

A 

Yes, sir. 

24 


MR. MFISEUtASI: Do YOU have it, Mr. Ritchie? 

25 


MR. RITCHIE: If Mr. Meiselman can inform me 


15 1 

2 

3 


I* 
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of exactly what paper he is looking for, I may solve 
this mystery. 

THE COURTi Perhaps you can tell him. 

Q Would you describe that document — 

THE COURT: Please, I want to save time. 

MR. MEISELMAN: I don't know, I haven't seen 
the document, your Honor, but there is reference to 
the document. 

Q Can you describe the document, Mr. Sifarelli? 

A Well, there was a document that was introduced 

as evidence, and it is a — 

Q Please. The document yon saw in Mr. Ritchie's 

possession, can you tell us what it was that had the initials 
R.C.D. on it? 

A It was a white sheet of paper. 

Q And is this the document (handing to witness) 

that has been handed to me by Mr. Ritchie? 

MR. RITCHIE: Could we have that marked for 
identification, please? 

MR. MEISELMAN: I beg your pardon. May I have 
it marked for identification,snyour Honor? 

THE CLERK: Marked for identification as Govern¬ 
ment' s Exhibit 11. 


MR. MEISELMAN: No, no. You are offering it. 
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air? 

MR. RITCHIE: I just want to have it marked for 
identification purposes. 

THE COURT: Defendant McNamara's Exhibit A for 
identification. 

THE CLERK: Defendant McNamara's Exhibit A 
for identification. 

(So marked.) 

(continued on next page.) 
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Q 

What is a Forra A in your business, Mr, Sifarell: 

# 

3 

or in your 

firm? 


4 

A 

Form A is what we commonly refer to as the ini- 


5 

tial order 

that the company receives from the salesman, which 


6 

starts the 

flow of paper work. 


7 

Q 

I show you Defendant's Exhibit A for identifica- 


8 

tion. Do you see any initials there, R.C.D.? 


9 

A 

Yes, sir. 


10 

Q 

And next to the initials R.C.D., what does it 


11 

say? 



12 

A 

It reads, "Shipment ordered to job site, to- 


13 

gather with our 1061-2-2. Do not release until approved by 


14 

Credit Department per R.C.D., February 29, 1972." 


15 

0 

It couldn't be — 


16 


THE COURT: What is the date on that? 


17 


THE WITNESS! February 29, 1972. 


18 

Q 

That means to you, does it not, sir, that this 


19 

steel, or 

item, whatever it was, could not be released, ac- 


20 

cording to 

the orders of R.C.D., until there was credit ap- 


21 

proval i is 

that correct? 


22 

A 

Just as a point of information — 


23 

Q 

Well, is that correct, sir, or not? 


24 

• 

A 

Well, as a point of information, we verify with 


25 

the Credit 

Department prior to ordering of any material. 
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THE (’CURT: No. nut Mr. *'oin -1 ' *:<'«. option 


is, that mount inst what ft t-aio. 
Tin: WITNESS: Y^a, sir. 


TJTF COURT: All rlrrht. 


Who Is P.C.D.? If vou know? 



A p.c.n. is the Apsistant. ’ T 'r^R>ir«r or Fireproof 

Products Company, in chareo of the Credit Depart- . 

0 Poes your coroanv hav* records whir** indicate 

that this merchandise was not released until you '-'ceived a 
personal irrevocable letter o r credit from Tho-m : Icdanara? 

A i*n sern’, I have no krovlodee of that. 

p Could vnu check -- Did vox* check your records 

before coming here today? 

A As I recall, it wasn't — 

0 The question is, sir, Did you check your recordi 

before coaiing here today? 

MR. RITCHIE: Your Honor, T'n going to object 

to anv — Well, I'll withdraw tk<e objection. 

A (continuing) Mo, "ir, I ; id not chock. 

0 VJhen is the last von looked at those records? 

THE COURT: If ever. 

9 If ever? I stand corrected, properly. 

A T think it was January, '73. 

O The last you looked at it? 
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A Yes, sir. 

q Where are those files, sir? 

A The files are kept in the office in a file 

cabinet. 

0 You knew that you would be coming here to testijf 

THE COURT: He was not necessarily requested 
to produce anything except these documents. 

Q Did you receive a subpoena in this case, Mr. 

Sifarelli? 

A Yes, sir. 

q Would you produce it, please? 

A Yes. 

THE COURT: That's it. 

Let's hurry up, please, Mr. Meiselman. 

MR. MEISELMAN: Yes, sir. 

q This is a subpoena which is four The sub¬ 

poena you've produce is for an individual to appear. It 
says nothing about recordsi is that correct? 

A It's a subpoena addressed to"Custodian of 

Records, or G. Sifarelli." 

q Does it say anything about records? 


A It says, "To Custodian of Records." 

q Yes, but does it say anything about records to 

produce? That's an individual subpoena, and will the Court 


y? 







take notice of that? 
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218 


THE COURT: From hero? 

MR. MEISELMAH: May I nark it for identificatioa 
your HOnor? 

TI 1 E CLERK: Marked for identification as Defen¬ 
dant McNamara's Exhibit B. 

(So marked.) 

Q How I show you Defendant's Exhibit B for iden¬ 

tification. This doesn't ask you for any records at all; doeu 
it? 

THE COURT: Does it specify the records you are 
to produce? 

THE WITNESS: Ho, sir. 

0 Did you ever receive a subpoena ducas tecum; 

that is, a subpoena to produce records? 

A I think in January, *73, I think that's the way 

it read. 

0 You have records in your office that pertain to 

the transaction you've testified to which you have not pro¬ 
duced here today; is that correct? 

THE COURT: That still is not the question. 

The question is, what records was he required 
to produce. 


MR. ME T SELMAN: I'll be glad to ask that question 
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2 1 

sir. 


3 

0 

v;iia t records were you required to produce when 

! 

4 

you came here 

today? 

5 

A 

Today there was no reeue3t for any records. 

6 

Q 

You bad already given the Government your racordn! 

7 

is that right? Rome time ago? 

8 

A 

Yes, sir. 

9 

Q 

Po you know what you gave them? 

10 

A 

Well, I recall — I think I brought them with 

11 

me. 


12 


Did you bring your entire file with you? 

13 

A 

Last time I did, yes sir. 

14 

0 

Did you leave it with the Government? 

16 

* 

No, sir, they took just these certain items you 

10 

see here. 


17 

Q 

Tn other words, the Government took out of the 

18 

records what 

they wanted, and gave you back the rest? is that 

10 

right? 


20 

A 

No. The file I brought with me last time, these 

21 

items were picked out for Exhibits. 

22 

0 

I asked you, sir, — 

23 

A 

I took the folder back. 

24 

0 

Exactly. That*s what I asked you. Isn't that 

26 

right? 
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A Yes, sir. 

0 You still ha*’# that file? 

A Yea, kIi\ 

MR. MEIFELMAN: If your Honor please, I have 
no further questions of this witness at this tine. 

May he be respectfully excused, and requested 
to return with the other documents? 

THE COURT: Ho. His compliance with the subpoen. 
is completed. It is a subpoena of the Government. He 
has performed his duties under it. 

MR. MEISELMAN: May I respectfully request, your 
Honor, that the witness— 

THE COURT: Me can discuss that later. If it 
has any relevancy, you may — 

MR. MKI8KLMANi Until the witness leaves the 
courtroom, may I have a side bar, your Honor? 

THE COURT: No. Me will get ahead with this now 
Nr. Sifarelli, you will be available on the tele 

phone? 

THE WITNESSt Tee, sir. 

i 

THE COURT: You will return to your office now? 
THE WITNESSi Tomorrow morning, sir. 

MR. NEISELMAMt May I have your telephone number 


sir? 
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THE COURT: Would you wait a Lit then? ’,'e may 
not a message to you. 

Any further questions? 

ttR. MEISELMA!?: No, sir, thank you. 

THE COURT: You 1 \ay step down. 

MU. RITCHIE : Your iionor, may I have Government' i 
1 in evidence? I'm going to — Thank you. 

THE CLERK: Yes, sir, if you will step over here, 
please? If you'll stop right there, face me, and raise 
your right hand? 

GEORGE LITTLE, having been first duly Sworn by 
the Clerk of the Court, was examined and testified as 
follows: 

DIRECT EXAMINATION 
BY MR. RITCHIE: 

Q Mr. Little, what is your occupation? 

A I'm an electrician. 

Q By whom are you presently employed? 

A Merkel Electric. 

Q For how long have you beer employed by Merkel 

Electric Company? 

A 19 years. 

0 While working for Merkel Electric Company, did yo 


ever do work for a McNamara Buick-rontiac showroom job site? 






2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
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A Yea. 

Q Was that during the course of the year 1972? 

A Yes. 

0 What equipment or what goods were you installing] 

on that job site? 

A I was wiring the building and the site light. 

Q Can you explain what you mean by site lighting? 

A roles and lights, lights on the building that 

project light off, you know, into the area where, the parking 
area, or working areas. 

Q Do you know from what company you ordered this 

site lighting? 

A Yes; from General Electric. 

Q Did there come a time that you received any goodjs 

on that order? 

A Yes, received them. 

Q I show you now what's already been marked as 

Government's 1 in evidence. Directing your attention to the 
6th page of that Govermaent'3 Exhibit, I ask you if any of you^r 
writing appears thereon? 

A Yes. That's my signature, that I acknowledged tfie 

delivery. 

Q Where does that appear on the 6th page, top, botf 


26 


tom, left? 
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A/26/12. 
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On the bottom, alongside of the firm Merkel Elec* 


That's your name, George Little? 

That's »y signature, too. 

When did you receive those goods? 

The date I signed on there, when I signed it. 


Were those goods ever installed on that job site? 
Yes. I installed then. My fins installed then. 


I didn't install then myself. 


THE COURT: What was that? 


THE WITNESS: My fim installed then. Merkel 


Electric installed then. 


When were those — What goods were received by 


you on April 26th? 


A This was a — the poles, the light poles. This 

was not the fixtures. This was the poles, the six 25-foot; 
five 30-foot, and brackets and equipment, you know, goes to th< 
supporting the poles, and stuff like that. Two boxes of parts 
You know, loose parts. 

0 When were they installed by your company? 

A Well, I have a record here which shows that I 


24 • 


installed then on July 27, 28. I don't 


the date front 


nenory. Only the fact that I have, you know, a bill that I paid 




I 


r 




G 

i 
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2 

to i 'Stall 

, hire a truck to install 

them. That’s how I know. 

3 

0 

But you did hire that 

truck that you have the 

•1 

record on. 

to install those light poles; is that correct? 

5 

A 

Yes. 


6 

Q 

And the day that truck was hired was July 27; is 

7 

that correct? 


8 

A 

Yes. 


9 

Q 

So it was on July 27 

or July 28 that those light 

1° 

poles were 

installed on that job? 


11 

A 

Were erected, yos. 


12 


MR. RITCHIE: I have 

no further questions of thi 

13 

witness, your Honor. 


14 

CROSS EXAMINATION 


15 

3Y MR. MEISELMAN: 


16 

0 

Mr. Little, I presume 

that when the Government 

17 

requested 

you to appear here today 

it was by subpoena? 

18 

A 

Yes, sir. 


19 

0 

Hid they request you 

in that subpoena to produce 

20 

your papers and records? 


21 

A 

No, sir. 


22 

Q 

They did not? 


23 

A 

No, sir. 


24 

0 

Did they have your papers and records before 

25 

today? 
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A Yes. 

Q You had given then at some tine prior? Did you 

give them your entire file, sir? 

A No, sir. 

Q Did you bring any records with you today? Other 

than what you gave them before? 

A Yea, sir. The history of — In other words, my 

records of the job, entire manpower records, and other bills. 

MR. MEISELMAN: May I have this paper marked as 

an Exhibit, please? 

THE CLERK: Yes, sir. 

MR. MEISELMANI For identification. 

ti 

THE CLERK: Document marked Defendant McNamara's 

Exhibit C. 

(So marked.) 

Q I show you, sir. Defendant McNamara's Exhibit C 

for identification. It is a photost.»/c copy. 

Can you tell me, sir, whether you recognize what 

it is? 

A I recognise it's a proposal for electrical work 

and it is the proposal that ny firm, Merkel Electric, nade when 
we — when we were trying — when we were attempting to obtain, 
you know, the work. 

0 And that proposal, when signed by the purchaser. 


I 






fls 


1 


2 
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3 


4 


5 


6 

7 

8 
9 

10 

11 

12 


A Well, the — It makes it — Let me see. 

MR. RITCHIE: Your Honor, I'm going to object. 
This calls for a legal conclusion. 

THE COURT: Just ask him who signed it. 


Q 

A 

0 

A 

Electric, 


Who signed it, sir? 

The signature down at the bottom is Louis Prando 
Who is he, sir, if you know? 

At the time, he was the Vice President of Merkel 
as it states. 


i. 


13 


(continued on next page.) 


14 

15 

16 

17 
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19 
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23 

24 
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I 

0 Did anybody sign on behalf of the customer? 

MR. RITCIIIF.: Your Honor, I'm going to object 
to any further questions. 

A (continuing) Yes. 

MR. RITCHIE* On the contents of this document. 
THE COURT: Ho. Let's get it over with, quickly, 
for heaven's sake. 

A (continuing) Yes. 

Q What is the signature, sir? 

A II. Goberman. 

0 To whom was the proposal made? 

A Attention Mr. Goberman, Mr. Harry Goberman. 

Q That's the only person named to whom attention 

called in this proposal; is that correct? 

A Yes, sir. 


Honor. 


MR. MEISELMAN: I offer it in evidence, your 


MR. RITCHIE* Your Honor, I object on the ground! 


no proper foundation has been laid. It's pure rank 
hearsay as it presently stands. 

THE COURT: Do you recognize that proposal? 
THE WITNESS* Yes. 

THE COURT: Is It a form of your firm? 

THE WITNESS* Yes, sir. Yes, your Honor. 


1 . 


\ 
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TIIF. COURT: Is it one that your firm has people 
fill out or what? 

THE WITNESS: We — It’s — It'a amongst I 
I believe, yes, it is. What I mean is, it's not the 
only one we would use, but it’s one we use. It's one of 
— of some — 

THL COURT: Are you familiar with that particular 

one? 

THE WITNESS: Not any more than I am, sir, with 
any other paperwork in the company. I'm familiar with 
my own letterhead, and I am familiar with its Ira 
familiar with it. I've seen it many times. 

THE COURT: And used within your company? 

THE WITNESS: Yes, sir. 

THE COURT: Are you able to recognise the signa¬ 
ture of the person who signed it on behalf of Merkel? 
THE WITNESS: Yes, I am. 

TnE COURT: It will be received. 

MR. RITCHIE: May I see it first? It's never 

been shown to me. 

THE COURT: Surely. I thought you had had a 
chance to see it. 


25 


MR. RITCHIE: No, sir. 

THE COURT: I'm sorry, Mr. Ritchie 
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2 ! 

“ | 

THE WITNESS: I believe that if I can — Can I 


; 

.3 

speak without — Can I speak? 


4 

THE COURT: No, you had better not. Lawyers mud! 

i 

5 

prefer you just answer questions. 


6 

THE WITNESS: Yes, sir. 


7 

THE COURT: Rather than volunteer. 


8 

MR. RITCHIE: My only objection, your Honor, 


9 ' 

would be on the grounds of relevance. I don't see how 


10 

it has anything to do with the issues in this case. 


11 

THE CLERK: Received, your Honor? 


12 

THE COURT: Yes, it will be received. 


13 

THE CLERK: Defendant McNamara's Exhibit C in 


14 

evidence. 

. 1 


15 

(So marked.) 


16 

BY MR. MEISELMAN: 


17 

Q Now, Mr. Little, I believe you said before that 


18 

you have your file with you? 


19 

A Yes. 


20 

Q When you are as an electrical contractor called 


21 

in to do work on a job, do you have records -- Withdrawn. 


22 

To coordinate with other trades, who calls upon 


23 

you to do work on certain dates, on any particular job? 


24 

A Sir, if I can clear something, I'm not the con¬ 


25 

tractor. I'm a representative of the contractor. I'm not 







1 
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in any way — I work for Merkel Electric. You understand? I 
air. not their contractor. 

Q Well, Merkel Electric was a contractor? 

A They presently, and I am — I serve as a super¬ 

intendent for their. 

0 Fine. We know that now. 

As a superintendent for Merkil, when Merkel under¬ 
takes to do a job, it has to coordinate with other trades: 


doesn’t it? 

A Yes. That's wy job. 

0 Fine. To coordinate with other trades, somebody 

has to keep you advised, or you have to find out when you can 
come in to complete; in that correct? 

A Cure. 

Q Do you have any papers, documents, in your file 

which would show advices from the contractor to come in and 
work, or when you did work? 

A I only have in this folder a record of every day 

that one of ny men were on the job; but I don't have any recorc 
of anybody tellinq me when I should start or anything. 

Q Do you have any records of any delays? 

THE COURT: He said he has a record showing the 

days on which he had men on the job. 


MR. MLISELMAN: Yes, I know that, sir. 
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q Do you have any record of when you wanted your 

men on the job, but for some reason or other they couldn't go, 

whatever the reason may be? 

MR. RITCHIE: Yo\ir Honor, I am going to object 

on the grounds of form, number one* and also on grounds 
of relevancy. 

THE COURT: Well, I think that for one purpose 
it is relevant, at least in terms of a contention we 
know Mr. Meiselman plans to urge. From another point 

of view, it is quite irrelevant. 

I am afraid I have to permit the answer at this 


stage. 


Sir? 

The answer is, I would have to answer no. 
And your file shows no delays? 


On work on this job? 


It proceeded in its regular course; is that cor¬ 


rect? 


A Ho. There was — There was a time when the job 

_ I don't have the records showing when, but there was a tim« 

when during that job that I distinctly remember the job was 
held up, and we were forced to remove our men from the job. 


/ 
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I remember that, but I have no records right here of that. 

0 Does your memory sph'o you as to why you were 

forced to remove your men from the job? 

A Vos. The -- 

MR. RITCHIE: Your Honor, on the grounds of rel¬ 

evance, number one; on the grounds of form. It calls 
for a conclusion. 

MR. MEISELMAN: I think this is of vital impor¬ 
tance, your Honor. 

THE COURT: Overrruled. 

A (continuing) Shodld I answer the question? 

0 Please. 

THE COURT: Yes. 

A The — During the job there was some question, 

not due with the electrical work, but to do — something to do 
with construction, which I have no idea what it was right now, 
but the town — I believe it was — The town of Drookhaven put 
signs on the job that the job was — there would be no work 
permitted on the job whatsoever, and when —- Of course I had 
to adhere to that, and remove ny men at that time, while those 
— while those signs were on the building. 

MR. MEISELMAN: Thank you very much. 


Mo further guestions. 

MS. SELTZER: I have just one question, your lion 
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EXAMINATION 


SELTZER: 

Q Do you recall what the aign said? 

MR. RITCHIE: Objection, your Honor. 

THE COURTi What is that? I did not hear your 

question, Ms. Seltxer. 

MS. SELTZER: Does Mr. Little recall what those 
signs that were posted by the town of Brookhaven said? 

MR. RITCHIE: Objection, your Honor. 

THE COURT: No. That is quite enough. We know 
what Mr. Merkel — Sorry, I did not mean to give you 
the whole company, Mr. Little. 

Mr. Little's recollection is that the only holdup 
they had was because of a stop notice by the town. That 
is enough. 

MR. MEISBLMAN: Your Honor, I said I had no fur¬ 
ther questions, and I spoke too hurriedly. 

THE COURT: I should have picked you up right 


away. 


MR. MEISELMAN: May I have this marked? 

THE COURT: I am not sure Ms. Seltxer is — 

MS. SELTZER: Mr. Meiselman can handle it. 

MR. MEISELMAN: May I have this marked? 

THE CLERK: Document marked for identification 
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2 1 

as Defendant McNamara's Exhibit D. 


* * * * 

(So marked.) 


i 

4 

CROSS EXAMINATION 


5 | 

BY MR. MEISELMAN: (continued) 


6 

0 Now, sir, I show you Defendant McNamara's Exhi- 

1 


7 bit D. I ask you, sir, if you have ever seen it before? 


g jj A I couldn't answer yes. I seen to remember signs 


9 ‘ 

with red, for some reason. I don't know. Maybe just a — 


10 

Q Forgetting the color, are the words that you re¬ 


11 

member that — 


12 

MR . RITCHIE* Objection, your Honor. He’s state 

d 

13 

that he's not familiar with that Exhibit. 


■«! 

THE COURT* Let's see what the question is, Mr. 


15 I 

Ritchie. Maybe it is one you will insist he ask and 


16 

get answered. Please. 


17 

Q Can you recall, sir, the sign that you referred 


18 

to? Can you tell s m» whether the Exhibit for identification, 0 

t 

19 

is the one you recall having seen? 


20 

A The sign I recall having seen said that the — 


21 

this structure, this structure was under violation, but I 


22 

don't remember the full wording of this sign, no. 


23 

MR. MEISELMAN* Thank you, sir. No further 


24 

questions. 


25 

MR. LEONE* NO questions, your Honor. 

| 



V 
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MS. SELTZER: No questions. 

MR. RITCHIES The Govemaent has no questions, 
your Honor. 

THE COURTS You may step down, Mr. Little. 

MR. RITCHIEs Does your Honor wish to continue? 
Does your Honor wish to continue? 

THE COURT- We might run into a little trouble 


if I did. 


All right. We will atop now. Members of the Juj 
until 10:00 o'clock tomorrow morning. 

Please do not discuss the case with one another 
or anyone not on the jury until it is given to you to 
decide. 

Good night. 

Oh, tomorrow morning you report in downstairs a 
a quarter of 10:00, and then corn* up here. Come by th 
corridor door. 

(The following occurred in the absence of the 

jury.) 

THE COURT: If you will wait just a mo me nt, 
Gentlemen. 

MR. LEONE: Yes, your Honor. 



9 


(continued on next page.) 
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THE COURT: If you have no need — if I may cal] 
them that — the interstate commerce Exhibits thus far 
marked, I would like to have them so I can get the dati 
on them for the dates and so on. 

Will you need them tonight, or any of your gent! 
men be needing them tonight? 


e- 


MR. RITCHIE: Can can forego there tonight. 

MR. MEISELMAN: I won't need them, your Honor. 
THE COURT: Very well. 

Is that the whole bunch of them? 

THE CLERK: I will check, 1 through 10, your 


Honor. 


THE COURT: The point, I think, it: that Mr. 
Meiselman wants to continue to emphasise the argument 
that he made, and the proposition that we discussed at 
the beginning, that there wasn't any comsMrce around, 
so-to-speak, so that the dates are important, places of 
shipment are important — 


MR. MEISELMAN: And to whom shipped. 

THE COURT: — rest times, et cetera. That's whf 
I suggest to you that possibly it is in everyone's inter¬ 
est that we get all of this material in evidence, rather 
than have it out of evidence, otherwise, neither the 
Government's argument, nor the argument of the defendants 
can be adequately presented, nor can a ruling be made 
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with confidence. 


2 

The chances that Mr. Ritchie wouldn't be able 


3 

to prove interstate commerce is so slight we must not 


4 

stop on Section 1722, because that's just a question of 


ft 

transporting more witnesses in to prove what we all knc 

w 

6 

is so. That's just a waste of everyone's time, and 


n 

l 

everyone's money. That accomplishes nothing. 


8 

If any of these documents are false, fabricated, 


9 

or unreal, then, of course, everybody will be so happy 


10 

on the defendants' side, but those things do not happer 

• 

lu¬ 



ll 

I have spent twenty-seven years defending cases, and 


12 

hoping that somebody would introduce a fraudulent Ex¬ 


13 

hibit against me, and I'd be able to whip out the darn« 

d 

14 

thing, but usually it is wrongfully introduced, but 


15 

perfectly honest — what do you do about it? 


16 

Another thing is, — This is a rather special 


17 

problem that I'd rather discuss with counsel, because 


18 

it relates to a matter respecting counsel, and a feel¬ 


19 

ing of sensitivity to my brother lawyers. I'd much 


20 

rather discuss it simply with them and give them the 


21 

freedom, and insist that they discuss it with you a 


22 

little later, all right? 


23 

Is that satisfactory to you gentleawn, because 


24 

if you do not like it, say so. This is the tiaw to sa^ 


25 

so. 




25 








(Defendants leave courtroom.) 

MR. MEISELMAN: There is a witness waiting, Mr. 
Sifarelli. I would have wanted him to produce his files 
He is already tinder subpoena. 

THE COURT: The subpoena by the United States 
for the trial, or the Grand Jury — I take it that he 
made complete compliance? The subpoena was probably 
returnable to the United States Attorney, if it was a 
Grand Jury subpoena, and the witness was asked to pro¬ 
duce the things that the Government wanted. He then 
gave his testimony, the Exhibits were retained — 

MR. RITCHIE: It was a trial subpoena. 

THE COURT: Was he the witness the last time, 
or was someone else? 

MR. RITCHIE: He was, that is why I made out the 
subpoena to him. 

THE COURT: So there is not any default. 

If you want to call him, you are free to do so, 
but I do not think you can or should produce upon the 
jury the impression that the witness was in default, 
or was doing something wrong, because it is not so. 

MR. MEISELMAN: That was not my intention. 

THE COURT: I take it what you have in mind is 
getting into this other business, alleged deficiencies - 

MR. MEISELMAN: With this witness, it is a differ 
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ent aspect. The delay was caused by the lack of 
credit, and not by Thomas McNamara. Thomas McNamara 
accelerated it. The reason, if any, the shipment was 
delayed was because of the lack of credit, in addition 
to the fact it wasn't KarMac — 

THE COURT: That is the LenAl business, as you 
know, was covered amply in the evidence. We will get 
to that. I suppose that helps a little. I do not 
think it does have any real relationship here. If you 
want to try and put it in as part of your case, you 
are entitled to a subpoena, of course. 

The other thing that Mr. Ritchie — Ms. Seltzer, 
Mr.Ritchie is still mad at your making a statement to 
the jury that your roan was innocent, because he was so 
poor that he couldn't afford a lawyer, therefore, roust 
be innocent. That was done by mentioning Legal Aid. 

MR. RITCHIE: Very much so. 

THE COURT: You have seen his whole wig flap 
when you did that. Do not do that sort of thing again. 

Mr. Ritchie could put Mr. Morelia on the stand, 
and hear with him, and in the presence of the jury, the 
doubts he undoubtedly has about the verity of the Affi¬ 
davit which Mr. Morelia supplied you. 

MS. SELTZER: I am sorry, I did not realize that 


he was going to get that mad. It certainly was not 





r 
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1 

intended. 


2 

THE COURT: Now, Alternate Juror No. 1, in a 


3 

rather agitated way, said she's in a terrible position 


4 

— She didn't want to cause any upset — Tell ne if I 


5 1 

am getting this exactly right - She found counsel's 


6 

conduct was causing her flutters in her heart, and she 


7 j 

was really substantially disturbed about whether she 


8 

would be able to continue in the case if that was qoing 


9 

to be sonethinq which went on throughout the case. 


10 

I did not want to continue it with her in the 


11 

presence of the jurors who were not too far away. I 


12 

silenced her as quickly as I could, and said the mattei 


13 

would be taken up. My guess is that she found Mr. 


14 

Gillen's style upsetting. 


15 

MR. GILLEN': We are going to be three or four 


16 

days with Mr. C.oberman again. 


17 

TIIF COURT. That is my question to you, qentle- 


18 

raen, what do we do? She's Alternative No. 1, and we 


19 

cannot very well give her a nedical -- I do not think 


20 

we have any standing to. It is a little odd. 


21 

MR. MEISCLMAN: May I sit down? 


22 

THE COURT: Yes. VThy don't you pull a chair 


23 

over. 


24 

I do not know quite what to do. 



25 


MR. FISCHETTI: VJe have to let her go. 






SB 
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1 i 

HR. RITCHIE: I would oppose letting her go. 


2 

THE COURT: I know. I asked you to come to thii 


3 

with a constructive attitude, if you will. 


4 

MR. RITCHIE: And I am. I do not believe shout¬ 


5 

j 

ing has any place in a courtroom, and if it offends a 


6 

|| 

juror, I say that juror is properly offended. I mean 


, II 

7 ' 

! 

1 

no disrespect to the Court. I mean to take a construe-’ 


! 

8 . 
i 

tive attitude, but I do not think it is appropriate. 


9 1 

and I do not think the inappropriateness should excuse 


10 j 

a juror who is picked after a lengthy jury selection 


11 

process. 


12 

MR. GILLEN: If Mr. Ritchie guarantees that his 


13 

main Government witness will answer questions ■— 


14 

MR. LEONE: Do not go into that. 


15 

MR. FISCHETTI: I don't think that was the point 

> • 

16 

I have worked with Mr. Gillen before. Your 


17 

Honor has seen him work. He has never had a problem. 


18 

Some lawyers* styles are different than others. If 


19 

that type — 


20 

THE COURT: What Mr. Ritchie is saying that the: 

re 

21 

are styles and styles, but there really isn't any plac. 

li 

22 

for using a volume of sound that is intended to be a 


23 

weapon of interrogation, and a means of extorting 


24 

answers or of cowing belief into jurors, or daring tb® 

_ . . . > » • j_ e vk. J 

it 

1 < a 


25 


to disbelieve, or daring then to believe. I think that s 




Mr. Ritchie'8 point, and I think it raises a real prob¬ 
lem, and he is right when he says in some courts to 
examine and to sum up and open in the manner Mr. Gillen 
does, would be regarded as an impropriety, and would be 
stopped. — No question about that. 

As far as I know, it has never been done in this 

court. 

Now, what Mr. Ritchie says is: "All right, this 
is the time when we have to decide that the rightness 
or wrongness of that." This is a chosen juror whom we 
all had to be sure a limited opportunity to challenge, 
as it happened, but the question is proposed in real 
terms, so let's sleep on it, decide what we are going 
to do. 

MS. SELTZER: I think one of the reasons that 
we did pick four Alternates, if there was a problem 
such as this, we'd be adequately prepared to face it. 

In view of the fact that there are three more 
after this woman — 

THE COURT: That makes the whole question. If 
you put it this way, the probability of the use of an 
Alternate Juror is inverse to the Juror's number. The 
lower the Juror's number, the more likelihood the Alter¬ 
nate is to be called upon. 


MR. M£ISELMAN: If we are going to have a deci 


1 
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count because it offends a certain Juror, then one of 

the tools of cross-examination may be taken away. I 
think that it is proper to use a loud voice to a witness 
who's evasive. I think Mr. Gillen uses volume for enphs 
sis, and not simply to cow a witness otherwise unwillir 
to be truthful in telling the truth. 

THE COURT: Is that about it, Mr. Ritchie? 

MR. RITCHIE: Your Honor, I do not know why Mr. 
Gillen uses his tone of voice. I are not going to judge 
his style, but I do say that that Juror has a right to 
her feelings, and we must all —- as counsel and as 
adversaries -- 

(continued on next page.) 


25 





THE COURT: The one thing I am worried about is 


thic, if it were a natter of taste, I an perfectly will- 

* 

inq to tell vou gentlemen about it, because I couldn't 
privately warn Hr. Gillen that his style did not please 
a juror, and if he wanted to get that juror on his side f 
he is going to have to chanoe it; I couldn't do that. 

But here, what the juror haE said, and it qoes a little 
farther, don't you think so? She seemed -- 1 don't know 
whether it raises the question as to the complete stabil¬ 
ity of the juror — 

MR. GILLEN: That could be, too, your Honor. 

THE COURT: The one thing that we have to be con¬ 
cerned about is whether we have a stable or unstable 
juror on our hands. We can't tell whether it was that, 
or whether it was a genuine concern. I don't remember 
whether she said she had ever had jury service before, 
but I don't think she did, I don't know whether you 
gentlemen kept your notes, but I don't think she had had 
earlier jury service. 

MR. GILLEN: Frankly, your Honor, I tried some 
200 cases, and jurors enjoy summations. 

THE COURT: She was talking in terms of a feeling 
that, although she has never fainted in her life, she 
couldn't control her heart action. 

MR. FISCHETTI: That becomes more than offending 
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someone, that is a physical problem. 

MU. RITCHIE- I would ask that there be further 
exploration of this - 

TUI. COURT: I don't want to do it except with 
you qent1enen. 

MR. GILL!!: If the juror has taken a dislike to 
r:e, and apparently that'3 what it is, I can't fault her 
for that, I think she should be excused. 

Tin: COURT: I don't think it is a question of 
dislike. Che certainly disliked the consequence to her, 
which, of course, is connnected, I think, with you. I 
certainly didn't ask her scruarely to identify you. 

MR. (ilLLIk’ - I don't think there is too much 
identifying who the culprit is. 

Tin: LAW CLERK: I believe she said that if this 
continued, she might have to be carried out at the end of 
the trial. 

MR. FISCHLTTI: In view of the fact that it is ar 
Alternate on the first day of trial, to run that type ol 
risk in this case — 

MR. RITCHIE Realizing that it is on a medical 
ground, reluctantly, and only out of concern for this 
woman's health, and not out of a concern that justice bo 


done — 


THE COURT: That is really the only reason I railed 


I 





V 
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it with you in these terms, gentlemen. I don't want to 
do it if any one of us feels that we ought to have her 
in and ask her about it in more detail. 

I have an uneasy feeling, I don't like, unless 
we absolutely have to, to get any one juror in to ask 
questions, because it seems to create an ambiguity around 
the case which doesn't otherwise exist. 

See if you still feel the same way in the morning, 
gentlemen. 


(Whereupon, the trial was continued to October 9, 


1974, at 10:00 A.M.) 


r 
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THE COURT: Do we know whether all the jurors 
are now here? 

THE LAW CLERK: I will check, your Honor. 

(Pause.) 

THE LAW CLERK: Yes, they are all here. 

THE COURT: Yes, gentlemen? 

MR. RITCHIE: Am I correct in understanding 
that each of the defendants is moving for the excuse 
of alternate juror number 1? 

MR. MEISELMAN: I cannot hear. 

MR. RITCHIE: Am I correct in understanding thai 
each of the defendants is moving for the excuse of 
alternate juror number 1? 

MR. MEISELMAN: I SO do. 

MS. SELTZER: Yes. 

MR. GILLEN: I do. 

MR. PISCHETTI: I join in it. 

THE COURT: What did you say, Ms. Seltser? 

MS. SELTZER: Yes. 

MR. RITCHIE: Concerned with the welfare of 
alternate juror 1, the Government would join in that 
motion also. 

THE COURT: How are we going to handle it? 

Ask them all to cane in or juet ask her to come 

in? 
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MR. FISCHETTI: I would suggest to ask her to 
come In and excuse her and then allow the others to 
come In so she is not excused in their presence. 

THE COURT: It is Mrs. Krasner. 

MS. SELTZER: When you tell the jury, would you 
tell then it was for her personal reasons and not that 
we were ganging up on her, so they do not think we 
will start getting at them? 

MR. RITCHIE: I will leave it up to the Court. 

THE COURT: I think what we want — what we do 
not want is to have the jury wondering whether she was 
a participant in it or owned a Buick automobile that 
she bought from Mr. McNamara or something. 

MR. RITCHIE: Yes, your Honor. 

(Alternate juror number 1 present.) 

THE COURT: Good morning, Mrs. Krasner. 

In view of what we said to one another, I thought 
it would be a good idea to have you go down to the 
Central Jury Reom and be selected for another jury. 

ALTERNATE JUROR NUMBER 1: I think so too. I 
thank you. 

THE COURT: You are excused — 

✓ 

ALTERNATE JUROR NUMBER 1: Thank you. 

THE COURT: — from your attendance on this j 

(Juror leaves Courtroom.) 



« 
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THE COURT: That :*ould make Sam Gutler alternate 
juror number 1, Mary Lombardi alternaft* juror number 2 
and Mr. Smith alternate juror number 3. 

MR.RITCHIE: I have diacuaaed with the defense 

counsel the 3500 material and they have agreed that if 
I supplied the remainder of the 3500 material I would 
not have to turn over the trial transcript. 

THE COURT: You would not? 

MR.RITCHIE: Turn over the prior testimony from 
the January trial. 

I will turn over all the 3500 material in the 
possession of the Government as to Mr. Harold Goberman, 
except as to 1302 which I will turn over as soon as 
Agent McMullen gets here. He had a breakdown with his 
automobile. He has the original of the 302. Mhen it 
gets here, it will ba photostated and turned over. It 
is a very short notation that Mr. Harold Goberman 
identified pictures of Alphonse Merolla who he identi_ 
fied as "Fat Nicky". 

Grand jury testimony dated October 11th, 1972, 
which is marked in the prior trial as 3500-1 — 

THE CLERK: Now marked 3500-3. 

MR. RITCHIE: Grand jury minutes dated December 
20, 1972, witness Harold Goberman, as 3500-4. 

THE CLERK: So marked. 
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THE COURT: Do you have the Len-Al exhibits? 

MR. MEISELMAN: I do not know which one it was. 

I have three marked. 

(Documents handed to Court.) 

MR. RITCHIE: Grand jury minutes dated September 
12, 1973, previously marked as Government's exhibit 
3500-3 in the preceding under 73C1330 — 

MR. FISCHETTI: Is that with respect to Harold 
Gobe naan? 

MR. RITCHIE: Yes. 

THE CLERK: Now marked 3500-5. 

MR. RITCHIE: FBI report of interview of Harold 
Gobarman on August 28, 1972, consisting of 5 pages, 
previously marked as Government's exhibit 3500-4 in the 
preceding 73C1330 — 

THE CLERK: Now marked 3500-6. 

MR. RITCHIE: A report of interview — an PBI 
report of interview of Harold Goberman, interviewed 
on September 19th, 1972, consisting of 6 pages — I'd 
like to note that it is sore than one interview. The 
third page is dated 3/6/73, the fourth April 18th, 1973 
and the fifth is dated August 22nd, 1973. That was 
previously marked as Government's exhibit 3500-5 in 
the preceding 73C1330. 


25 


THE CLERK: Now narked Government's exhibit 
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3500-7. 

MR. RITCHIE: I would like to note that I 
stated that there will be a further 302 concerning the 
identification of Alphonse Merolla, Fat Nicky. I see 
it is the fifth page of Government's exhibit 3500-7. 

THE COURT: So it has been supplied already? 

MR. RITCHIE: Yes, your Honor. 

THE COURT: Clear, gentlemen? 

MR. GILLEN: May I inquire as to whether or not 
there has been any other reports of interview of Harold 
Gobenaan since the last trial — any notes of inter¬ 
view with him concerning his testimony of the last 
trial? 

MR. RITCHIE: I have asked Mr. McMullen if there 
were any other materials and he stated, no. He gave 
me a list of the reports of interview. I have checked 
them out and I have turned over all at this stage. 

MR. FISCHETTI: Might I also join in that 
inquiry and ask whether there are notes or reports of 
interviews taken by Mr. Ritchie or Mr. Pollack, other 
than Mr. McMullen. 

MR. MBISELMAN: I join in the application. 

THE COURT: Of Mr. — 

MR. FISCHETTI: By Mr. Ritchie or Mr. Pollack 
of Mr. Goberman. 
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MR. RITCHIE: The only notes that I have are 
my trial preparation notes as to the line of question- 
ing. 

THE COURT: The what? 

MR. RITCHIE: The only notes I have in my 
possession, other than the ones I turned over, are my 
work product with respect to the preparation of 
Harold Goberman. 

THE COURT: You mean your witness sheet? 

MR. RITCHIE: Yes, your Honor. 

MR. FISCHETTI: My inquiry was geared to 
questions and answers of Mr. Goberman by Mr.Ritchie 
which falls within the purview of 3500 material. If 
that is all he has — 

MR.RITCHIE: That's all I have. 

THE COURT: Satisfied? 

MR. FISCHETTI: Yes. 

MR. MEISELMAN: When the witness Cifarelli was 
excused yesterday, I spoke with him in the hall and I 
asked him if he would return with the subpoena and he 
told me he would, but he would ask Mr. Ritchie's 
permission first if ha should. 

May I ask Mr. Ritchie if he was asked for such 
permission, because the witness did not show up this 
morning. 
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MR. RITCHIE: He asked me if he was required 
and he asked rae if I would consent. I said it was up 
to him to appear or not appear as he saw fit. I Suid 
I wasn't certain as to what your Honor said. He should 
be guided by his recollection of that. 

THE COURT: Who is that, Mr. Cifarelli? 

MR.RITCHIE: Yes. 

THE COURT: I did not say that he should appear 

today. 


MR. MEISELMAN: I asked him to appear and he 
said that he would if Mr. Ritchie would give his conser 
MR. RITCHIE: I stated that I had no opposition 


t. 


to his coming at all. 

THE COURT: All right, are we all set gentlemen? 

(Jury present.) 

THE COURT: For personal reasons Mrs. Krasner 
had to be excused from the jury. 

Mr. Gutler will you become alternate juror 
number 1, Miss Lombardi will you become alternate juror 
number 2 and Mr. Smith would you become alternate juror 
nisaber 3. Thank you. 

(Continued on next page.) 
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1 Cornerman - uix'ect 

MR. RllCnlu: The Government woula call as its 
next witness harold Gooerutan. 

I: A H O L J Goal iX M a *4 , called as a witness, 

haviny ocen first duly sworn by tlic Clerk of the 
Court, testified as follows: 

Tub CiiLRR: state your full name, please, 
fun wrinbbb: ilarold Goberman. 


blivLCT bXAHInATIdh 
Hi MR. RITCiilL: 

g Mr. Goberman, durxny tne course of your examiua 

tion, woulu you please keep your voice up so that the last 
juror in tne rear of tills uox anu Hr. Gillen, tne last ran 
at defense counsel table, can hear you at all times. 

A Yes, sir. 

w rthat is your aye? 

A 3b. 

g When were you oorn? 

A March 30, ly3o. 

u >v.iere were you born? 

A Brooklyn, hew York. 

Q What is your educational backyrounci? 

A ‘ihree years hiyh scnool. 

it: 

g Mr. Goberman, have you ever been convicted of 


25 


a Federal crime? 
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A Frank Master, Larry Masters, Larry Masterson, 

Russell Lambert, Jack Llade, liarry Masterson anu uarold 
Goberman. 

w In connection with any aspect of your life at 

the present time ar«* you usiny any n«h*e other than i: »-olu 
Goberman? 

A Yes, harry ilasterson. 

U And that is in connection with what? 

A Work. 

0 Do you have any lisence at the present time? 

A Yes , I do. 

U What type of license do you have? 

A FAA license. 

Q FAA license — 

A Federal Communication license. 

U Is that a pilot's license? 

A Yes, it is. 

Q In connection with that pilot's license, what 

name do you use? 

A harry Masterson. 

Q Do you use any name other than harry Masterson 

in connection with your employment? 

A Yes, harry and harold Goberman. 

Q What are you doing for a living at the present 
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time? 

A Construction. 

U During the course of the year 1971, by whom 

were you employed? 

A Len-Al Contractors, 

g Is that spelled L-e-n - A-l? 

A That's right. 

g Were any of your relatives associated with 

^en-Al Contracting Corp.? 

A Yes. 

* 

g Which of your relatives was so associated? 

A My sister-in-law and my brother. 

U What are tneir names? 

A Helen Goberman and Allen Goberman. 

g how is the name Len-Al formed? 

A The last three letters of my brother's first 

name and the first two letters of his first name. 

g he sort of transposed Allen in Len-Al? 

A Correct. 

g What was your position with nen-Al contracting? 

A Estimator, superintendent and manager, 

g Were you ever at any time an officer of Len-Al 

Contracting? 

A ho, 1 was not. 
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Q In tiie course of your employment as an estir.iato 

did you ever have occasion to fill out any estirriates for 
Len-Al Cotnracting? 

A Yes, I did. 

qi And during the course of preparing such esti¬ 

mates, did you ever state that you were an officer of Len-Al 


Contracting? 


I think I did and I also proijaoly signed on 


business bonds. 

Q dow are you paid Dy your brother? 

A dy a weekly salary. 

•j And during the course of that year, 19 71, aid 

you ever have occasion to do any work on construction of 
a car showroom for Zeidler Motors, Z-e-i-d-l-e-r-? 

Is that correct, Mr. Goberman? 

A I think it's Z-i-d-l-e-r. 

MR. RITCHIE: I think I am right. 


What type of building was your company constru 


ing? 


A Automobile showroom, service facility. 

Q During the course of your work on the construc¬ 

tion of that building, did you ever have occasion to meet 
an individual nsated Thomas McNamara? 


Yea, I did. 
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Gobariuan - uirect 2G4 


2 


XilC COURT: overruled. 


3 


Tiib UITNLbS: There was an oral contract first 


4 

and 

then a written contract. 


5 

‘J 

Can you describe tne facility that was to ue 


6 

built? 



7 

A 

A new car showroom and a service facility. 


8 

L 

sphere was it to ue ouilt? 


9 

A 

on Route 347, Port Jefferson. 


10 

U 

Is there any other name for that road? 


11 

A 

hesconsett highway. 


12 

'«! 

v.hen you entereu into tnat contract, was tnere 


13 

any mention 

of Len-Al Contractixuj Corp.? 


14 

A 

In what respect? 


15 

U 

Was Len-Al listed as one of the parties to the 


16 

contract? 

1 


17 

A 

Jo, Len-Al was not. 


18 

Q 

At the time tnat you enterao into a written 


19 

contract, were you represented by an attorney? 


20 

A 

Yes, I was. 


21 

Q 

If you know, was Thomas Mcdamara represented 


22 

by an attorney? 


23 

A 

Yes, he was. 


24 

1 

TilL CLLKK: Marked for iuentification as Govern- 


25 

i.ient 

’s Lxnibit 11. 
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(go marked.) 

w 1 how, I a.iow you what uda ween marked as Govern¬ 

ment'a Lxhibit 11 for Identification and I auk you 
if you recognize that document? 

A Yes, 1 do. 

w hhat is that document? 


A It is the contract between myself and rtcnamara 

Ke-hew Cars, Inc. 

* hoe4 your signature appear anywnere on tnat 

document? 

A Yes, it does. 

w And does tie signature of Thomas Mchamara appeaj: 

anywhere on that document? 

A Yes, it does. 

W Did that contract make any provisions for assig^i 

ment of your rights under tnat contract? 

MR. MLISLLMAN: Objection. The contract speaks 

for itself. 


TiiL COURT: Overruled. It will take us a lot 
less time to find tnat quick this way. 

TiiL WITNESS: Yes, it does. 

G Is that to any corporation that you were the 

sole shareholder in? 


A 


Yes. 


i 
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MU. RITQHJl.: four Honor, I would offer at this 
time Government' s hxnibit 11 for Identification into 
evidence. 

(Lxhibit snown to counsel.) 

MK. GILIibu : Wo objection, your honor. 

Tlib COURT: Received. 

Tlic CLbilK: wow Government's Lxhibit 11 in Lvi- 

dence. 

UY MU. RITCHIL: 

U Subsequent to the — can you just read the date 

of this contract was entered into this written form? 

A February 24, says 1970. 

Q Is that the date on the contract? 

A Yes, it was entered into February 24, 1972. 

0 Wow, subsequent to the signing of that contract, 

did you thereafter form any corporate corporation? 

A Yes, I did. 

g What was tile naate of the corporation? 

A ilartiac Contractors or Construction. 

r 4iL COURT: What was tne rest of it? 


THE WITHER: 
Tlifi COURT: 


TUK WITWLbS: 


WarMac Construction or Constracto 
You can't reroecber which? 

Wo, I cannot, your Honor. 




WC fols 
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(Continued on next page.) 
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Ooberman - direct 

DIRECT EXAMINATIO n 
BY MR. RITCHIE: (Cont.) 

THE CLERK: Marked for identification as 
Government Exhibit 12. 

(So marked.) 

Q I show you Government's Exhibit 12. Would 

precise 

this refresh your recollection as to the name? 

A Yes. 

QWhat is that name? 

A HarMacContracting Corporation. 

, ( 

Q Subsequent to the formation of that contract 

you as 

sign your rights under that contract to that 
corporation? 

MR. MEISELMAH: Objection, and calls for 
a conclusion on the part of the witness. 

THE COURT: Yes, let's hurry aci’oss this. Did 
you or didn't you? 

THE WITNESS: Yes, I did, your Honor. 

BY MR. RITCHIE: 

Q Now, prior to the signing of this contract, 

did you do any work on that particular Job site? 

A Yes, I did. 

Q What type of work had you done? 

A Stripping the land. 
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3 Goberman - direct 

Honor. 

MR. RITCHIE: We Just had it. 

BY MR. RITCHIE: 

Q I show you what has been marked Government'a 

Exhibit 13 for identification. I ask you If that refreshes 
your recollection as to the date you purchased that 
trailer? 


A Yes , it does. 

Q What was that date? 

A March 15, 1972. 

Q Now, do you recognize that document? 

A YEs, I do. 

Q What is it? 


A 

struction 

condition 

Q 

A 


It's a bill of sale, one used metal con- 
trailer. Eight by twelve, two years old,in good 
from the MM Construction Corporation. 

Who prepared this bill of sale? 

I am not sure as to who prepared it. 


Q Is there typing and written portion of that bill 


of sale? 


A Yes, there is. 

Q Who prepared the typed portion of that bill of 

sale, if you know? 


A 


I assume it was MM Construction 






- o 

_ \ __ £ _ 
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2 

A 

I oaid by check. 

3 


THE CLERK: Marked for identification, 83 

4 1 

Government Exhibit 34. 

1 

5 


(Go marked.) 

6 

BY MR. RITCHIE: 

7 

Q 

Now, I show you what has been marked as Govern- 

8 

ment's Exhibit 14 for identification. 

9 


I a 3 k you if you recognize it? 

10 

A 

Yes, I do. 

11 

Q 

What is it? 

12 

A 

A check payable to MM Construction Corporation 

13 

for $1500 

for payment of the trailer. 

14 

Q 

Is that check drawn on your account? 

15 

A 

Yea , it is. 

16 

Q 

And — 

17 


THE COURT: Harold Goberman account? 

18 


THE WITNESS: No, HarMac Construction account. 

19 

Q 

Is that check — 

20 


MR. RITCHIE: Your Honor, I would offer into 

21 

evidence Government's 13 ar.d 14. 

22 


(Documents shown to counsel.) 

23 


THE COURT: What's the date of It, too? 

24 


MR. RITCHIE: March 15, 1972. 

25 


(Pause.) 


i 








384a 

272 

Cobernan - direct 

MR. GILLEN: May I have a short voir dire on 
the purported Exhibit 1? — the nurnorted bill of 


sale 


I would like « short voir dire. 

MR• GILLEN: Ye3 , it won't be any cross 


VOIR DIRE EXAMINATION 
BY MR. GILLEN: 


Q Mr. Doberman, I show you the 13 for identifi¬ 

cation — what you described as a bill of sale — can you telL 
me, please, that HarMac Construction Corporation i 3 printed 
and written in there; is that correct? 

A It's in printing that I wrote. 

Q You wrote that yourself? 

A Correct. 

Q When did you write that in? 

A When he cave me the bill of sale I wanted it made 

out to the company. 

0 What connany? 


him the check. 


ilarllac Contracting Cornoration from which I cavi 


You wrote that in on March 15, 1971; is that 


what you are telling us? 


Yes. I did. 


When was HarMac formed, do you know? 


A 


I could not know the exact date 
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Q What's your best recollection? 

A • I would assume around March '72. 

Q What part in March? 

A I do not know. 

Q Was it before or after you wrote in the name 

HarMac Construction Corporation? 

A I do not know. 

Q What's your best recollection? 

A Sir, I said I do not know. 

Q What is your best recollection? Was the name 

written in before or after March 15 — withdrawn. 

Was HarMac Corporation formed before or after 
March 15 — your best recollection. 

MR. RITCHIE: Objection, your Honor, asked 
and answered. 

THE COURT: He said that he had no recollection 
on the point. 

Q Is there anything In the Courtroom that could 

refresh your recollection? 

A Not to my knowledge, sir. 

Q Where is the certificate of incorporation of 

HarMac? 

A I assume with my attorney, who formed it. 

* 

Q When you assume — respectfully ask where it is 
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=“ do you know where the certificate 
Did you rive it to the 
A He nrenared It. 

Q Did he keep it? 

A I assume that he did. 

Q Did he rive it to you? 

A Uo, he did not. 

Q Go you have never seen 

are telling us? 


dire/Gillen ^ 
of incorporation is? 
attorney? 


it, 13 that what you 


A I think on one occasion about a year ago, I 

called him as to the date of it and he told me at that 
time and I did not take the certificate from him. 

Q Did you make a note of that? 

A What do you mean, did I make a note? 

Q When was it that you called the attorney 

and asked him about the — 

MR. RITCHIE: I would object. 

We are beyond the scope — 

THE COURT: Please let's establish the date 

some other wav. 

(Continued next page.) 


25 




riSsf 

T2am 

DeLisc 


1 


275 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 

24 

25 


387a 

Goberman-Voir dire-Gillen 

VOIR DIRE EXAMINATION 

< 

BY MR. GILLEN: (Cont'd.) 

MR. GILLEN: Pin*, if Mr. Ritchie has it, your 
Honor, but I don't have it. 

MR. RITCHIE: I don't know anythin? I can 
establish it from, that I have presently. 

THE COURT: What is that? 

MR. RITCHIE: I don't know anythin? that I 
can establish it from that I have presently. 

THE COURT: If you have had it then inform 
the jury of it. 

MR. RITCHIE: Yes, your Honor. 

MR. GILLEN: I have nothin? further. I would 
object to Exhibit 13 and to Exhibit 14. 

THE COURT: Overruled. 

THE CLERK: Now Government's Exhibits 13 sad 
14 in evidence. 

(So marked) 

DIRECT EXAMINATION 

BY MR. RITCHIES (Osnt'd.) 

Q At the time you purchased the construction 

trailer on March 15th, did you have funds in your bank to 
pay for the construction trailer? 

A Yes, I did. 
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Where had *ou gotten those funds from? 


Mr. McNamara. 


Was this a gift or what was it? How did you 


get $1,500 from Mr. McNamara? 


went through. 


An advance on the job until the requisitions 


With respect to Government's 14 in evidence. 


that is a check drawn on your account, isn't it? 

A That's correct. 

Q Was that the type of check tliat you normally 

used in connection with your account? 

A This was the check that I got in the beginning 

when I opened the account until the printed check came throug 

Q Did there subsequently come a time when the 

printed checks came through? 

A Yes, there was. 

Q Did they appear on their face to be the same 

as those checks — that check that you have in front of you? 


Q I show you what has been marked already as 

Government's 12 for identification and I ask you if you 
recognise this document? 

A Yes, I do. 


What is it? 
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A The printed chedks that came through subse¬ 

quent to the other check. 

Q After you received the printed checks, did 

you use the printed checks in the regular course of your 
business? 

A Yes, I did. 

Q Did you stop using the original checks that 

had been issued you? 

MR. MEISELMAN: I object as leading, your 

Honor. 

A Yes, I did. 

THE COURT: It doesn't matter on these points. 
MR. RITCHIE: Your Honor, I would offer into 
evidence Government's 12 into evidence. 

MR. GILLEN: I am going to object. I don't 
know what the purpose of the check is. It is made 
out to a Kenneth Hooker and signed — 

THE COURT: Is it in any significant amount? 
MR. GILLEN: $82 — 

THE COURT: Is it something that is going to 
come up on the — 

MR. GILLEN: I don't know what it is. Unless 
he's showing it for the check and if that is the case, 
I have no objection. 
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TIIE CX)URT: I understand that is all. 

MR. RITCHIE: That is the only purpose I'm 
offering it for. 

THE COURT: So the payee and amount are 
utterly besides the point? 

MR. RITCHIE: Yes, your Honor, so far as I 
am concerned. 

THE CLERK: Now Government's Exhibit 12 in 
evidence. 

(So marked.) 

BY MR. RITCHIEr- 

0 Now, you stated that you borrowed $1,500 from 

Mr. McNamara. Did you at tany time ~ 

THE COURT: He didn't say that. He said it 
was an advance on construction. 

MR. RITCHIS: Sorry. 

0 You stated that you were advanced $1,500? 

Mere you at any other time advanced any other sums of money 
by Mr. McNamara? 

A Yes, I was. 

Q And how much additional monies were you 

advanced? 

A There was a total, including the 1,500, of 


$13,700 
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Q When if ever did you repay that money? 

A Approximately May, 1972. 

Q Now, during the course — how long were you 

engaged in the construction of McNamara Buick-Pontiac job? 

THE COURT: When you say — you — I take it 
you mean through Harmac Construction Corp. 

MR. RITCHIE: Yes, your Honor, I am sorry. 

Q How long was Harmac Contracting Corp. engaged 

in the construction of the McNamara Buick-Pontiac job? 

A Up until June 28, 1972. 

Q That was from February, is ' lat correct? 

A That’s correct. 

MR. MEISELMAN: May I get that answer. 

THE COURT: He said June 28, 1972, that was the 
period that Harmac was on the job, from February. 

Is that right? 

THE WITNESS: That’s correct, your Honor. 

Q During the course of this construction, did 

you individually handle the ordering of any materials to be 
used in the construction? 

A Yes, I did. 

0 And what if any goods were installed on that 

job, that you recall? 


What do you specifically mean, what if any 



■W 
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goods shipped from? 

A The manufacturer is actually in Pittsburgh, 

Pennsylvania. I think they were shipped somewhere out of 
Doston. 

THE COURT: They were shipped from Boston — 
THE WITNESS: Somewhere in the New England 
States. The light bulbs from GE. 

THE COURT: The light — 

THE WITNESS: Poles and fixtures from General 
Electric Corp. The bifold exterior aluminum doors 
from Alumline, Pawtucket, Rhode Island, and the 
asphalt materials independently came from someplace 
in New Jersey. 
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Q With respect to the aluminum products that 

you told us about, were they installed on the Job site on or 
beTore June 28 — 

THE COURT: WHat was the second word, 
aluminum — 


MR. RITCHIE: Products, your Honor, that he 
told us about. 

Q What were they again? 

A Aluminum bl-fold doors. 

Q What is a bi-fold door? 

A It could be two sections or more that come 

together. 

Q It serves as a door; is that correct? 

A When it's folded out it becomes one door. 

Q Were those bi-fold doors installed on the Job 

by June 28, 1972? 

A No, they weren't. 

Q With respect to the asphalt that you had 

ordered, was that installed on the Job by June 28, 1972? 

A No,it was not. 

Q And from whom was this asphalt ordered. 

A Rayson Asphalt. 

Q Were those all the goods that were ordered 



from out of State, if you know? 
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A The only other products were the windows. 

THE COURT: What wa 3 that? 

THE WITNESS: The only other product was 
windows. 

Q " And do you recall who you ordered them from? 

A The manufacturer is someplace in either North 

or South Carolina. They were ordered through Koter Products, 

Rocky Point. 

Q With respect to the bar Joists and metal 

decking, did youorder them directly from Roleforra and from — 

» 

A I ordered them through Fireproof Products. 

Q Did you order both items, the Joists and 

the decking yourself? 

A Yes, I did. 

MR. MEISELMAN: Your Honor, when he says 
"yourself" does that refer to Mr. Goberman personally 
or in behalf of HarMac? 

Q Did you, yourself, as an individual order them? 

THE COURT: Use your own voice? 

THE WITNESS: I ordered it through the 
corporation. I personally ordered It through — 

THE COURT: You were the officer or employee 
of the corporation who placed the phone call, wrote 
the letter or whatever constituted the order? 

I 
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THE WITNESS: Yes. I placed the phone call 
and signed the written purchase order. 

MR. MEISELMAN: For HarMac, your Honor? 

I want to get the corporation. 

MR. RITCHIE: Your Honor, this is for cross- 
examination. 

MR. MEISELMAN: I'm going to object — 

THE COURT: He wants clarification. 

BY MR. RITCHIE: 

Q With respect to both of those Items, do you 

know whether you ordered it thro’ugh the corporate Identity 
HarMac? 

Yes. 

This Is with respect to both items? 

Yes. 

You are certain of that? 

Yes, I am. 

Do you remember when you ordered both of those] 


A 

Q 

A 

Q 

A 

Q 


items? 


A 

Q 




No, I do not. 

Are you certain that it was after the formal 
tion of Harmac Contractors? 

A Yes, I am certain. 

Q During the course of this construction, did 
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youever have occasion to speak with Mr. Thomas McNamara? 

A Yes, I did. 

Q And can you approximate on how frequent a 

basis you would see Mr. Thomas McNamara? 

A Almost every day. 

Q Did Mr. McNamara Indicate dissatisfaction 

with the way you were constructing the building? 

MR. MEISELMAN: I object to the form of the 
question. It's leading. 

(continued next page.) 
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THE COURT: It is leading and after the answer 
to this question you must stop leading. It ceasing to 
be helpful and it is damaging at this point. 

This one you may answer. Tour answer is? 

THE WITNESS: Yes. 

Q Please repeat the question. 

(Question read.) 

THE WITNESS: Yes, he did. 

Q Now, did you have any employees on this job? 

A Yes, I did. 

Q And who was your highest employee? 

MR. MEISELMAN: At what date, your Honor, 
approximately, if we may. It becomes important. 

Q Who was your highest employee at any time? 


the job? 


The superintendent on the job. 

What was his name? 

THE COURT: Who? 

THE WITNESS: The superintendent on the job. 

What was his name? 

Gary Trabbi. 

Approximately when did he commence working upon 


Me?, 1972 . 


THE COURT: Would you spell that lest 
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the court reporter, please? 

Q Can you spell that last name? 

A T-r-a-b-b-i, to the best of my knowledge. 

Q Could it possibly be Taibbi? 

A That is the correct spelling. I said to the 

best of my knowledge. 

Q How did you come to hire this individual Taibbi? 

A Through a resume that he sent to LenAl. 

Q Directing your attention to June 5, 1972, did 

you have occasion on that date to speak with Mr. Taibbi? 

A Yes, I did. 

0 Was it in person or by some other form of 
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communication? 

A By phone. 

Q As a result of the conversation with Mr. Taibbi, 

what if anything did he then do? 

A Mr. Trabbi called me approximately 8:30 in the 

morning and said that he had — 

MR. FISCHETTI: Objection. 

MR. MEISELMAN: Objection. 

THE COURT: What Mr. Taibbi said to Mr. Goberman 
is not any evidence of the facts, because obviously 
the witness before you is not Mr. Taibbi, but 
Mr. Goberman, who knows only what Mr. Taibbi said to 


him. 
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So you may hear this answer but solely and only 
for the purpose of understanding why Mr. Goberman 
next took the action that he did. 

MR. RITCHIE: Your Honor, I will withdraw the 
question and I will rephrase it. 

Q After you had this conversation with Mr. Taibbi 

what if anything did you do as a result of having had that 


conversation? 


I went out to the job site in Fort Jefferson. 
What if anything did you do when you arrived at 


the job site? 

A I pulled ip a couple of hundred feet behind the 

construction trailer, walked over to Mr. Trabbi. He said, 

"The hoods are inside..." — 

MR. MEISELMAN: Objection. 

MR. FISCHETTI: Objection to what he said. 

THE COURT: You were asked what did you do. 

A I walked over to Mr. Trabbi. 

Q Did you have a conversation with Mr. Taibbi? 

A Yes, I did. 

0 As a result of that conversation what if 

anything did you then do? 

A I went into the trailer. 

q When you went into the trailer, was there anyon 
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else present In the trailer? 

A 

Yes, there was. 

Q 

And how many individuals were present in that 

trailer, was there one or more than one person? 

A 

Tow individuals plus myself. 

Q 

And if you know, what were the names of those 

two individuals? 

A 

Mr. Alphonse Merolla and John De Liso. 

Q 

Do you see the individual that you referred to 

as Alphonse 

Merolla present in this courtroom today? 

A 

Yes I do. 

0 

And can you point him out by what he is wearing? 

A 

Yes. Glasses, red tie, white shirt and sport 

jacket, grayish stripes in it. 

Q 

And you point standing up, can you point to hi 

please? 


A 

Yes. 


the COURT: Mr. Alphonse M. Merolla, who is the 

only 

one at counsel table who is wearing that combinatioi 

of clothing — agreed, counsel? 


MR. RITCIIIE: Mr. Fischetti is pretty close, 

your 

Honor, with a nice red tie. 


THE COURT: I would not characterize his sober 

lawyer-like jacket as a sports jacket. 


25 
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R. Goberman-direct 
MR. FISCHETTI: Thank you, sir. 

Do you see the other individual present? 
Yes I do. 

In this courtroom? 


Can you describe what he is wearing? 


A Blue jacket, d?*#*tie, shirt with a desl^on 

it and a white collar. 

MR. FISCHETTI: The identification of Mr. DeLisc 

is conceded, may it please the Court. 

MR. RITCHIE: Let the record reveal that the 
witness has identified as Alphonse Merolla the defendai 
captioned Alphonse M. Merolla, and he has identified 
the defendant John DeLiso. 

THE COURT: That is right. 

q At that tins in that trailer, what if anything 

withdrawn. What if any conversation did you have with these 
individuals at that time? 

A I walked in. Merolla said, spoke to me and he 

said, "You got problems on this job. You better get them 
straightened out." 

I says, "What do you mean by that?" He says, 
•You got problems. Get them straightened out. We’re 25 pare 
owners and we're connected." 
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the Court then instruct the jury that that etatement 
*ay be considered against each and every defendant 
in this case as being part of the res gestae in 

conspiracy and in the course and furtherance of the 
conspiracy. 

I would .iso at this time - «s I recall, your 
Honor, during the course of the last trial, allowed 
Government counsel to inquire into hi. understanding 
Of who was meant by Colombo. 

THE COURT: What he thought he meant. 

MR. RITCHIE: Yes, your Honor, will your Honor 
allow that at this time? 

THE COURT: Yes, you may. 

You were about to say? 

MB. MEISFLMANt I will object at any time to the 
use of the word “Colombo,- in the sens, that it will 
be connected with Mr. McNamara, uni...„d until there 

is shown to be a connection between these parties and 
McNamara. 

THE COURT: Of course, that's what he said. 

MR. MEISEISiAN: He wanted to show that it would 
be attributable to all. 

the COURT: When they are shown to have been 
conspirators, that's what he said. 


t 
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In other words, the name Colombo gets in it onlij 
exactly the same way that a pistol would get into it 
or something of that sort, because how many people are 
in this world named Colombo, and which of them are 

famous detectives and which of them are not. 

* 

„ r 

MR. GILLEN: That’s probably who it is. 

MR. FISCHETTI: During the last trial, after 
lengthy argument, as I recall it, you allowed 
Mr. Pollack to inquire as to Mr. Goberman*s state of 
mind when he said "Colombo." 

You did not allow him to say who he thought he 
meant was Colombo. So the name Joseph Colombo and all 
that never came into this record. 

I think that's what he wants to ask him. 

MR. RITCHIE: I may be wrong, your Honor. I wil 
ask the question as Mr. Fischetti has stated already. 

MR. GILLEN: That was the record. 

MR. RITCHIE: I was wrong then. 

THE COURT: What is that? 

MR. GILLEN: The name Joseph Colombo never came 
into the record. I think you permitted Mr. Pollack to 
ask him for the state of mind, which we of course 


25 


object to. 

MR. LEONE: At the last trial 
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THE COURT: I take it if we believe Mr. Gobermar, 
this is supposed to indicate that Alphonse Merolla 
tried to scare him by using the name, right? 

MR. FISCHETTI: That was your Honor's ruling 
last time. 

THE COURT: Then I suppose he curled up in 

terror. 

MR. FISCHETTI: I have a record objection. I 
objected last time — 

MR. LEONE: Your Honor, it is prejudicial to 
these defendants and inflammatory — 

THE COURT: Yes, and I think I said the last 
time — I have a terrible way of repeating myself, I 
am afraid — I said the last time that that is exactly 
why he used the name, if the witness did believe it. 

In other words, he was reaching for, according 
to the witness, for a terror-inspiring name so he 
picked this out of the nearest newspaper and used it. 
(Open court): 

BY MR. RITCHIE: 

Q Can you relate the substance of the conversation 

that you had with those two individuals? 

MR. MEISELMAN: I believe that was already 


testified to, your Honor. 
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get it straightened out." 

Q What if anything did you then do? 

A I called Mr. Salvatore Spatarella to find out 

if they were who they said. 

MR. MEISELMAN: Objection# your Honor. 

THE COURT: You called somebody. 

What particular individual did you call? 
Salvatore Spatarella. 

After you made this call to Mr. Spatarella, 
what if anything occurred next? 

A We made arrangements to meet later on in the 

morning at — 

MR. MEISELMAN: I object. 

Q . Who is "we"? 

MR. MEISELMAN: I withdraw the objection. 

A Myself, Mr. Spatarella, Mr. Merolla and 

Mr. DeLiso made arrangements to meet at Chuckle's Charcoal 
Broil later on in the morning. 

Q At this point in ke trailer you were doing the 

speaking with Mr. Spatarella and not Mr. Merolla or Mr.DeLiso; 
is that correct? 

A That's correct. 

THE COURT: What was the name of that restaurant!? 

THE WITNESS: Chuckle's Charcoal Broil. 


I 
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Q You were speaking with him on the phone, is 

that correct? 

A Ts that correct. 

Q Subsequent to the ending of that telephone 

conversation, what if anvthing occurred next? 

t \ we went over to Chuckie's Charcoal Broil to 

await Mr. Spatarella to cone out to the restaurant. 


(Continued next page.) 
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DIRECT EXAMINATION 
BY MR. RITCHIE: (Cont.) 

Q And — 

THE COURT: When you say "we," who are "we"? 

THE WITNESS: Mr. Merolla, Mr. DeLiso and 

myself. 

Q What, if anything, occurred at Chuckle's 

Charcoal Broil Restaurant? 

A At approximately 11 o'clock, Mr. Spatarella 

arrived. 

Q Where did you meet Mr. Spatarella? 

A Pardon me? 

Q Where did you meet Mr. Spatarella? 

A Outside, in the parking lot. 

Q After meeting — whowas present when you met 

with Mr. Spatarella, if anyone? 

A Mr. Merolla and Mr. DeLiso. 

Q Subsequent to meeting with Mr. Spatarella, what, 

if anything, did you then do? 

A We all proceeded inside the restaurant. 

Q What, if anything, occurred in that restaurant 

A We all sat down at a table, and they had said 

to me — 

MR. ME IS ELMAN: Objection. 
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THE COURT: No. Here at this point we want to 
know who said what. 

Q When you relate a conversation — are you about 

to relate a conversation? I#j that correct? 

A That is correct. 

Q When you relate this conversation, please 

ascribe to each individual what he himself said and make it 
clear on the record, please. 

A Yes. 

We all went inside and sat down at a table. 

Mr. Merolla reiterated to myself and Mr. Spatarella that 
they're 25 percent partners and I had problems on the job an d 
that I'd better get them straightened out. 

Then we started talking. I says "Well, the 
payments are behind.” And he says, "I guarantee them.” 

Q Who said that? 

A Mr. Merolla. 

MR. MEISELMAN: If your Honor please, I would 
ask for an instruction by the Court that those words 
do not bind us. 

THE COURT: At this stage of the case, members 
of the jury, what counsel's objection is intended to 
draw your attention to is that Mr. Thomas McNamara was 
not at this meeting. There was no evidence at all 
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that he knew it was taking place, sanctioned it in any 
way, directly or indirectly. 

So that so far as you are concerned, this is 
material which is connected only with Mr. Alphonse 
M. Meroll a and Mr. John DeLiso, in the testimony of 
Mr. Goberman. 

Whether it ever becomes something which is in 
any way the concern or business of any of the other 
defendants will depend on the totality of all the 
evidence, when it has all been presented to you. 

BY MR. RITCHIE: 

Q Now, what, if any, conversation occurred in 

Chuckie's Charcoal Broil after Mr. Merolla reiterated the 
fact that — the facts you've already stated? 

MS. SELTZER: Objection, ypur Honor. If Mr. 
Ritchie is going to repeat the testimony, I object. 

THE COURT: I cannot — 

MS. SELTZER: Mr. Ritchie is finding it necessai 
to repeat all the testimony. I do not see that that it 
necessary. 

MR. RITCHIE: Your Honor, my question was — 

I don't think my question was objectionable as 
repetitious. I've tried to negate any repetition. 

Can you repeat the question, sir? 
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NS. SELTZER: I'll object again. It seems to 
me that Mr. Ritchie is just reciting everything that 
was told to us by the witness. 

THE COORT: May I hear the question, please? 
(Record read.) 

THE COURTi What else was said. 

Please ask simple, direct questions, if you wili., 
Mr. Ritchie. 

MR. RITCHIE: Y es, your Honor. 

THE WITNESS: I was asked to leave the table, 
which I did leave the table. 

THE COURT: Who asked you to leave the table. 

THE WITNESS: Mr. Merolla asked me to leave the 
table, which I got up, left the table and walked over 
to the front of the restaurant. 

BY MR. RITCHIE: 

Q What, if anything, occurred next? 

A About 15 minutes later, I returned to the 

table. 

Q Was there any conversation at that time? 

A There was arrangements made to have another 

■Meting approximately 1 o'clock in the Candlelight Diner in 
Ccsssaek. Between 12:30 and 1. 


0 


Who made those arrangements? 
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no other job site is involved in this case. 

Proceed. 

BY MR. RITCHIE: 

Q Where was Chuckle's in relation to the job site! 

THE COURT: That was his question,there was 
Chuckle's. 

A It would be north, northeast. Approxinately 

12 miles. 

Q How far away? 

A Approximately 12 miles. 

Q That's Chuckle's; is that correct? 

A That's correct. 

Q Where is the Candlelight Diner? 

A The Candlelight Diner is in Coesoack. 

Q What town is Chuckle's in? 

A Port Jefferson. 

Q Does Port Jefferson stretch 12 miles? 

A What do you specifically — 

Q Where is Chuckle's in relation to — 

MR. MEISBLMAN: I object. 

A Approximately 12 road miles away. 

Q Is there any diner just down the block from the 

job site? 


MR. MEISELMAN: If your Honor please, I think 





305 

Goberman-direct 

this is leading again. The witness has — 

THE COURT: No, it does not suggest the answer. 
Is there or isn't there, if you remember? 

THE WITNESS: Down the block? The one down 
the block is Chuckle's Charcoal Broilr It's a 
restaurant. 


Q 

A 

G 

A 

Q 

A 

Q 


The block isn't 12 miles long, is it? 

No, it is not. 

Where is the Candlelight Diner? 

It is in Commack, on the by-pass. 

How far from the job site is that? 

Approximately 12 miles. 

Now, what if anything occurred at the Candlelight 


Diner? 


A I came into the parking lot of the Candlelight 

Diner and then I seen — met Mr. Merolla getting out of his 
car. 

0 Mr. — what is his full name? 

A I met Mr. Alphonse Merolla getting out of his 

car. Mr. John DeLiso, Mr. Rocco Merolla, Mr. Angelo Merolla 
and a person, the only name I knew him as is Fat Nicky, and 
then Mr. Spatarella came. 

Q Besides Mr. Al Merolla and Mr. John DeLiso, do 


you see any of those individuals present in this Courtroom 
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THE COURT: Just, if you will, tell us what was 

done. 

See, when you say something like Mr. Spatarella 
calmed him down, you are telling the jury what you in¬ 
ferred from what you saw. But tell the jury what you 
saw occur and then they will form their own judgment 
about that. 

A (Continuing.) Mr. Spatarella spoke to him. 

Then Mr. Spatarella got up and left and said "I don't want 
nothing to do with this," and left. 

(Continued on next page.) 
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Goberiuan-direct 


2 

0 

What, if anything, did Mr. Spatarella 

say to 

3 

Mr. Merolla? 


4 

A 

Just said, "Don't fool around in the diner," or 

5 

"Don’t get 

nasty in the diner." 


6 

0 

Now, after Mr. Spatarella left, what. 

if any- 

7 

thing, occurred next? 

1 


8 

A 

I was told to go back to the job site 

in Port 

9 

Jefferson. 



10 

0 

You were told by whom? 


11 

A 

Mr. Alphonse Merolla. 


12 

0 

Did you leave the diner? 


13 

A 

Yes, I did. 


14 

0 

What, if anything, did you then do? 


15 

A 

I went to Len-Al's office and asked my 

brother 

16 

to take a ride with me to Port Jefferson. 


17 

0 

Your brother is who? 


18 

A 

Alan Goberman. 


19 

0 

Did he take a ride with you? 


20 

A 

Yes, he did. 


21 

Q 

And did you go by car? 


22 

A 

Yes, we did. 


23 

Q 

Whose car? 


24 

A 

My car. 



25 


0 


Where did you go in Port Jefferson? 
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A To the trailer at the job site. 

0 What, if anything, happened while you were in 

the trailer at the job site? 

A I got a call and I was told — 

MF. MEISEIXAN: Objection, your Honor. 

THE COURT: You got a call and can you say to us 
from whom, or did you recognize — first, did you 
recognize the voice of the person who called you? 

THE WITNESS: I do not remember who called me. 

All I did was get a call and I was told to — 

MR. MEISELMAH: Objection, your Honor. 

BY MR. RITCHIE: 

Q As a result of that telephone conversation, what, 

if anything, did you then do? 

A I then went over to the showroom downtown, the 

existing showroom. 

Q That's the showroom for whom? 

A For Mr. McNamara. 

0 Is that McNamara Buick-Pontiac? 

A McNamara Buick-Pontiac. It was on Main Street, 

down by the water in Port Jefferson. 

Q Where did you go in that showroom? 

A I entered the showroom itself. 

Q Did you stay in the showroom? 
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A No, I did not. 

0 Where did you then go, if anywhere? 

A I went upstairs to Mr. McNamara's office. 

0 Did Mr. — which Mr. McNamara are you referring 

to? 

A Thomas McNamara. 

0 Can you describe the building and can you 

describe where in the building Mr. McNamara's office was 
located, Mr. Thomas McNamara's office? 

A Yes, sir. You walk up a flight of stairs. You 

oroceed straight down the corridor, to the last office on the 
left-hand side. You qo through that office and behind that 
one is the office that was considered Mr. McNamara's private 
office. 

0 Did you go in that office? 

A Yes, I did. 

0 Was anybody with you? 

A Yes, someone was with me. 

0 Who was that? 

A My brother. 

Q Who, if anyone else, was — who, if anyone, was 

in the office when you went in there? 

A Mr. Thomas McNamara, Mr. John McNamara, Mr. 

Alphonse Morolla, Mr. Angelo Merolla, Mr. Rocco Merolla, 






GobemS^'i-direct 


Mr. John DeLlso and the person I know as Pat Nicky. 

Q What happened in that office, if anything? 

A Again I was told, I got problems on the job. 

MR. MEISELMAN: Objection. 

A (continuing) I had better get it straightened 

out. 

Q Who told you that? 

A Mr. Alphonse Merolla. 

Q What, if any, further conversation was had? 

A Then my brother was told to leave the office. 

0 By whom? 

A I do not remember now, sir. 

0 But it was by one of the individuals in that 

room? 

A That is correct. 

Q Other than yourself? Is that correct? 

A That is correct. 

Q What, if anything, occurred after your brother 

left the office? 

A I got in Mr. McNamara — Mr. McNamara told them 

I was behind and I says, "The money is behind." 

THE COURT: Wait. There are two McNamaras. 

THE WITNESS: Mr. Thomas McNamara told them I 
was behind, I said, "Well, the money is behind." 
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Then Mr. Thomas McNamara says, "He did get his 
money." And I says, "I did not." He says, "I'm a 
goddamn liar.” 

BY MR. RITCHIE: 

Q Who said that? 

A Mr. Thomas McNamara. 

Q What, if anything, happened next? 

A Then I started getting punched and I went down. 

Then I started getting kicked around a little. By the — I 
guess you could say all the people in the room. 

Then I was picked up, put in a chair by the 
window on the right-hand side of the room and Mr. Alphonse 
Merolla says, "Give me the gun," and then John DeLiso handed 
him the gun. Then he stuck the gun down my throat, which was 
a .38 caliber revolver, and said, "I ought to kill you here 
and now." 

Q Was there any other further conversation? 

A Someone had said, "He's by the window, get him 

away from the window." 

0 What happened next? 

A I was taken away from the window and put by a 

desk, as you like walk in the room, at the face of it, as soon 
as you come through the door and to the left-hand side of it. 

Then I was told, John McHasiara says, "He has 


C 
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four thousand dollars in his account. I want it." And I said 
0 At this point in time, what was your state of 

mind? 
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A Scared. 

0 What, if anything, happened next? 

A Mr. John McNamara says, "He has four thousand 

dollars in his account and I want it." I says, "No, I don't. 

I only got fourteen hundred dollars." 

So he says, "Have him make a check out." I says 
“I have —" — I said, “I do not have a check." 

And then he sent out for a check and it was 
brought in to me and I was told to make it out. 

I says, "I'll only make it out for thirteen 
hundred dollars. I want to leave a hundred dollars extra in 
the bank in case close out the account," which I in turn made 
out a check to Thomas McNamara for one thousand, three hundred 
dollars. 

THE CLERK: Marked for identification as 

Government's Exhibit 15. 

(Check so marked.) 


(continued on next page) 
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DlilbCT JcIXAHI4iATIG.1l 

.i£ HR, RITChlb (Cont ‘ u) : 

- I show you wliat was been marked as Government' 

lj for testification. I auk you if you recoynize tnat 
document? 

A Vea, 1 do. 

J What is that document? 


51,300. 


niee ting? 


A check made out to Hr. Thomas McNamara for 


Anu when was that check issued by you? 

June 5, 1972. 

And where were you when you issued that check? 
I was upstairs in *lr. McNamara's office. 

Was this during the course of that particular 

*es, it was during the course of the meeting. 
HR. RliCHXb: Vour uonor, I'u offer this in 


evidence. 


MR. GlnlhlN: No objection, your honor. 

TiJL CUURT: Received. 

Tib ChbKK: Government's Lxhibit 15 in bvidonce, 


(So marked.) 


bV MR. RITCiilL: 


Now, is Government's bxnibit 15 in bvidence the 


25 
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type of check that was normally issued on the harMac Contract¬ 
ing Corporation account? 

A Wo, it is not. 

Q Where did you obtain that check from? 

A It 'ias brought into the room for me to make out. 

Q Uy whom? 

A by Mr. John McNamara, just said, "Get a check," 

and eventually it came into the room and it was handed to 
Mr. John McNamara and was handed to me. 

Q Now, at that time — well, after that time, 

what, if anything, happened next? 

A Then Mr. Thomas McNamara said, "1 want the traii. 

er signed over to me. 

U Which Mr. McNamara? 

A Mr. Thomas McNamara. 

Q And what if anything did you then say? 

A I wasn't about to argue with them. 

i 

Ml. GILLEN: Objection. 

Ml. MEISELMAN: Move to strike. 

TUE COURT: That was not what you were asked. 

On the motion to strike, your answer is strickexi 
tow, the question was? 

(Uuestion read.) 


THE WITNESS: They eventually — 
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THE COURT: Just a minute. Make sure you have 


the question. 

THE WITNESS: Mr. Thomas McNamara. 

THE COURT: Just a moment. 

(question read.) 

THE WITNESS: Yes. Then they sent out for a 
registration and a bill of sale, which was brought bac 
into the room and I said 1 would not sign the regis¬ 
tration at that tim~ becuase they also wanted my car 
signed over to them. 

MR. Mi. IS LEMAN: Move to strike, your Honor, 
and the witness — can the witness please be instructed 
not to volunteer information? 

THE COURT: Yes. Just tell us what you said 
in the room to the gentlemen who were in the room 
with you, Mr. Goberman. 

THE WITNESS: Yes, your Honor. 

I signed over — I signed the registration and 
bill of sale for the trailer. 


BY MR. RITCHIE: 

U Now, at the time that you signed over this cheak. 

Government's 15, what was your understanding of the consequence) 
if you did not sign the check? 

MR. MEISEEHAN: Objection, your Honor. 


X 


25 
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Cjcwsn ,«.n - lU^CL 


honor plead*.:. 

■hb coUivV: ms. Vila couldn't all ,.avc a.iiu it 
ileaso tell uij who jjiu want? 
in— niVWnW.*: iir. Vuui>.ao . .c.»«n.'.ara .ji.tju *• ■ 
car an*.* trailer signeo over to hie: and 1 col*! ,:i . 
tuie car uiu not oolong to ::e. it was i;; tne r.au'.e of 
iion-iil, anu aa says. Well, tnon, make the registra- 

out, wiiicii it wan i.*aue oat ana 1 signuu it over, 
i»Y ilR. : 

C i.iiat — i.”itn you originally tsa*« the registra¬ 

tion, what was tne concition of tne registration? 

A It was slunk. 

w What ii any writing v;as placGci on tnat regietra 

tlon before you signeu it over? / 


do not know. 


tration? 


\3 to specifically want was written on it, 1 


Were you at any time given a copy oi tnat regia 


Wo, I was not. 

wore you at any tiiue given a copy of the bill 


of sale? 


A ' Wo, I was not. 

'«i What wa3 yc,nr understanding of tne consequences 

if you did not sign tne oill of sale and if you uiu not sign 


it 
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over the registration? 

Till -QURT: lie's already testified to tnat, 
has he riot? 

MR. RITCHIE: Your aonor, he's only testified 
with respect to the check on March 15th. I'm 3 orry, 
on June 5th. 

THE COURT: Very well. 

THE WITMESE: I would have been killed if I di< 
not sign everything over. 

BY MR. RITCHIE: 

U Now. at the time tnat you were signing tnese 

iter- was vour brother present in the room? 

A To my knowledge, he was present when I signed 

the registration. 

'J After signing over tiieso documents, what if 

anything did you then do? 

A I was told to go downstairs, to my car, and 

we were going to the bank, by fir. John McNamara and 
Mr. Alphonse Merolla. 

U And what did you then do? 

A We wont, myself, Joan — Mr. John debiso, 

Mr. Alphonse Merolla and my brother went downstairs to my cai 
and Mr. John McNamara said to Mr. Alphonse Merolla, "He has 
the checkbook in the car. Make him open the trunk," which 



) 
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2 


A 

Mr. John boLiso and Mr. Alpuonse Merolla. 



3 


0 

And v/hat happened when you arrived at the snow- 



4 

room? 





5 


A 

I yot out of the car, 3poke to them for a mi nut 



6 

or two 

and 

then I went acoss tne street to the ulks. 



7 


f\ 

With whom? 



8 


A 

with whom? 



9 


Q 

bid any of the individuals — who accompanied 



10 

you to 

the 

Elks? 



11 


A 

I — 



12 


0 

Did any of the — 



13 



MR. Ml.ISLijiLAW: May the witness be yiven art 



14 


opportunity to answer? I believe there has been — 



15 


the 

very question is beiny posed. 



16 



TUL COURT: Yes. 



17 



TliU WITNESS: Mr. Merolla, Mr. bebiso. 



18 


Mr. 

McNaiuara, John Mcmainara, did not accompany me to 



19 


the 

Elks. 



20 





S f 01 3 . 

21 



(Continued on next paye.) 
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MR. MEISELMAN: Move to strike. 

THE COURT: To the where? 

THE WITNESS: Elks. 

MR. ME I ;3 ELM AN: The question is who did go with 
him and not who did not. 

THE COURT: Well, who went with you, if you know? 
THE WITNESS: Subsequently I don't know if he 
came with me there or I met him inside — I met a fence 
contractor. 

Q Did you see any of the defendants later on that 


13 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
95 


A No, I did not. 

MR. RITCHIE: Tour Honor, would this be an 
appropriate time for a recess? 

THE COURT: Yes. 

We will have a short recess, members of the jury. 
Please do not discuss the case with one another or 
anyone not on the jury until it's given you to decide. 
(Recess taken.) 

DIRECT EXAMINATION 
BY MR. RITCHIE (Cont.): 

Q Now, subsequent to June 5th, did you continue 

working on the job site? 

A Yes, I did. 
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Q And th* + until June 28th: is that rorr ec t? 

A That's correct. 

Q During the course — during that period, did you 

have occasion to see any of the defendants at the job site? 

A Yes, 1 did. 

Q What individuals did you see? 

A Mr. Thostas McNamara, Mr. John McNamara, 

Mr. Alphonse Merolla and Mr. John DeLiso. 

Q In that period of time, did you have any 

discussions with Thomas McNamara about the course of the 
construction? 

A Yes, I did. 

Q Do you recall what was said during the course of 

those discussions — 


16 

17 

18 

19 

20 
21 
22 

23 

24 


MR. MEISELMANt May me have the date? 

THE COURT: Yes. 

As nearly as you can place it. 

0 Approximately how many discussions did you have 

with Mr. McNamara — was it one or more than one? 

THE COURT: Was this after June 5? 

MR. RITCHIE: Yes, your Honor. 

A More than one. 

Q Do you recall each of the conversations? 


25 


A 


No, I do not recall each of the conversations 
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2 

Q 

Do you recall any of the conversations? 


3 

A 

Yes, I do. 


4 

Q 

And can you fix a precise date on a particular 


5 

conversation 

that you have a recollection of? 


6 

A 

As to a precise date, no. 


7 

Q 

Was it within that time frame? 


8 

A 

Yes, it was. 


9 

Q 

What, if any, conversation did you have with 


10 

Thomas McNamara on the particular occasion that you recall — 


11 


MR. MEISELMAN: May the witness approximate the 


12 

time. 

whether the first, second, or approximately withir 


13 

the time frame? 


14 


THE COURT: Would you do that? 


15 


THE WITNESS: Yes, your Honor. 


16 


Approximately with Mr. Thomas McNamara two to 


17 

three 

occasions per week up until June 25. 


18 

Q 

One occasion that you have a specific recollectio 

n 

19 

of, can you fix when in that time period it was? 


20 

A 

All right, specifically between the 6th and 12th 


21 

as to the date I cannot give you the precise date. 


22 

Q 

What, if any, conversation did you have with him 


23 

at that time? 



24 

A 

We were getting into arguments as to — 


25 


MR. MEISELMAN: Objection, your Honor. 
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THE COURT: Just give us as nearly as you can 
what you recall of the talk with Thomas McNamara. 

THE WITNESS: Iwas pouring concrete and he said, 
"You had better do what you are told to do or you are 
going to get it again." 

Q Did you have any other conversation with 

Mr. McNamara concerning contracts? 

A Specifically, what do you mean "contracts"? 

Q Well, did he ever use the word "contracts" in 

speaking to you? 

A Yes. 

Q Was it in that time period? 

A No, it was later on, between the 20th and the 


25th. 


And can you relate the course of the conversation 


in which that was pursued? 

A Yes, I can. 

I was told by Thomas McNamara that he had $10,000 
put away in a safe deposit box and he had a contract to have me 
hit. 

Q What did you understand him to mean by "contract" 

A That there was a contract to have me killed. 

Q Directing your attention to June 28, 1972, were 

you still working on the job at that time? 
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A Yes, I was. 

Q And did you have occasion on that date to meet 

with any of the defendants? 

A Yes, I did. 

Q When did ycu first meet with any of the defendant^? 

A At the Pioneer Diner in Sraithtown, approximately 


9:30 in the morning. 

Q What, if anything, happened at that time — what, 

if anything, occurred at that time? 

THE COURT: Well, who was there? 

THE WITNESS: I was — 

Q Which individuals were at the Pioneer Diner? 

A I was in the diner, Mr. Alphonse Merolla came, 

Mr. John DeLiso and the person that I know as Fat Nicky came 
into the diner. 

Q At that time what, if anything, occurred? 

A I was told I was gaing to Mr. Thomas McNamara in 


Port Jefferson. 

Q Who told you that? 

A Mr. Alphonse Merolla. 

Q And what, if anything, happened next? 

A I had gotten into Mr. Alphonse Merolla's car with 

Mr. John DeLiso and Fat Nicky and proceeded to Mr. McNamara's 
existing building in Port Jefferson. 
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Q Did you go into the building? 

A Yes, I did. 

Q Where in the building did you go? 

A I went up the stairs, went down the corridor, 

the first turn to the right, turned right and went down to the 
last apartment on the right-hand side, which was — I was told 
— Mr. Jim McNamara's apartment. 

Q If you know, who is Jim McNamara with respect to 

any of the defendants in this case? 

A Mr. McNamara's son. 

Q When you say "Mr. McNamara," you are talking 

about — 

A Mr. Thomas McNamara. 

Q Is he related at all to John McNamara? 

A Yes, Mr. John McNamara's brother. 

Q What, if anything, occurred in Mr. Jim McNamara's 

apartment? 


A I walked into the apartment and in the apartment 

was Rocko Merolla and Angelo Merolla and I went in with John 
DeLiso, Alphonse Merolla and Fat Nicky. 

Q What, if anything, occurred in that apartment 

after you got in there? 

A I was told I was going to sign a contract 

release and be given $25,000. 






441a 


1 


2 


3 


4 


5 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


23 


24 

25 


Goberman-direct 329 

Q Who told you that? 

A Mr. Alphonse Merolla. 

Q During the course of that conversation, did any¬ 

body else enter the apartment? 

A Yes, Mr. John McNamara entered the apartment. 

Q And after Mr. John McNamara entered the apartment, 

what, if anything else occurred? 

A I was told that I was going to sign a release and 

be given $25,000 and the time I said "I wanted to call my 
attorney." 

Q After you said that, what, if anything, occurred 

next? 

A I was beaten up and after I was beaten up I said 

I would sign the release. 

Q Who beat you up? 

A John McNamara, Rocko Merolla, Angelo Merolla, 

John DeLiso, Pat Nicky and Alphonse Merolla. 

Q After you wore beaten up, was there any further 

conversation? 

A I was told to sign the release and at an 

appointed time it was sent out for — the release and for 
another document — and it was brought in. 

Q Who told you you were going to sign the release? 

A Alphonse Merolla. 
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2 

Q 

Who sent out for this document, if you know? 

3 

A 

Mr. John McNamara. 

4 

Q 

Did there come a time when you were presented 

5 

with this contract release? 

6 

A 

Yes, there did come a time. 

7 

Q 

Who presented that contract release to you? 

8 

A 

Mr. John McNamara. 

9 

Q 

After receiving the contract release, what, if 

10 

anything, did 

you then do? 

11 

A 

1 signed the release and the other document, and 

12 

the people that brought it into the room had left. 

13 

Q 

If you know, who were the people that brought 

14 

these documents into the room? 

I 

15 

A 

One was a notary, Alex Gniazdowski, that works 

16 

for Mr. McNamara, and one was a girl by the name of Dorothy — 

17 

that's all I 

know. 

18 

Q 

What if anything did the notary do while he was 

19 

in the room? 


20 

A 

Notarized my signature. 

21 

Q 

On how many documents if you recall? 

22 

A 

Two documents. 

23 


THE CLERK: Marked for identification as 

24 

Government'8 Exhibit 16. 

25 


Marked for identification as Government's 
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2 

Exhibit 17. 


3 

(So narked.) 


4 

Q I show you what haa been narked aa Government 1 e 


5 

Exhibitl6 for identification and I aak you if you recognize 


6 

that docunent? 


7 

A Ysfl i X do. 


8 

Q What ia it? 


9 

A Agreement of cancellation of contract and 


10 

release — 


11 

THE COURT: la that 16? 


12 

THE WITNESS: Tea, your Honor, it is 16. 


13 

0 And when did you first see tnat document? 


14 

A What do you specifically nean, "When did I first 


15 

see it?" 


16 

Q When was the first tine you saw this document or 


17 

the original thereof — that's a copy, is it not? 


18 

A Yes. 


19 

Q When was the first tine you saw the original of 


20 

that docunent? 


21 

A I had never seen the original of the document. 


22 

Q I direct your attention to page 3 of that docu- 


23 

nent — 


24 

THE COURT: The docunent he has before him. 


25 

Exhibit 16 for identification. 







\ 



1 


444a 

1 



„ 332 

Goberman-direct 

2 


Q 

Do you see anything placed on that document by 

3 

yourself? 


4 


A 

Yes, I do. 

5 


0 

What do you see placed on that document by your— 

6 

self? 


7 


A 

My signature. 

8 


Q 

Have you ever seen that document at any time — 

9 

the original 

of that documcn..? 

10 


A 

No, I have never except the day of June 28th. 

11 


Q 

That is your signature, isn'tit? 

12 


A 

Yes. 

13 


Q 

You did see that document on June 28th? 

14 


A 

Yea, I did. 

15 


Q 

Is that the contract release that you signed in 

16 

Jama 

s HoNamajt 

ra's apartment? 

17 


A 

Yes, it is. 

18 


0 

I show you what has btui marked as Government's 

19 

17 for identification and I ask you if yon recognise 

20 

this 

ilnmssent? 

21 


A 

Yes, I do. 

22 


Q 

What is that? 

23 


A 

*A receipt is hereby acknowledged in the sum of 

24 

♦25, 

000, paid by McNamara re —• 

25 


Q 

Please do not read it. It is a receipt. 

1 



I 
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2 

A 

Of $25,000. 

3 

0 

Did you sign that? 

4 

A 

Yes, I did. 

5 

Q 

Is that your signature, "H. Goberaan"? 

6 

A 

That's correct. 

7 

Q 

That was signed at the time this meeting that 

8 | 

you just related? 

9 

A 

That’s correct. 

10 


MR. RITCHIE: Your Honor, the Government would 

11 

offer 

16 and 17 into evidence. 

12 


(Shown to counsel) 

13 


MR. GILLEN: No objection, your Honor. 

14 


THE COURT: Received. 

15 


THE CLERK: Now Government's Exhibits 16 and 17 

16 

in evidence. 

17 


(So marked.) 

18 


MR. RITCHIE: Your Honor, I would request 

19 

permission to read these two documents to the jury. 

20 


THE COURT: You may. 

21 


MR. RITCHIE: Thank you. 

22 


Government's Exhibit 16 in evidence reads as 

23 

follows 1 

1 

24 


"Agreement of cancellation of contract and 

25 

releai 

ie. Agreement made this 28th day of June, 1972 by 
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and between McNamara re New Cars, Inc., a domestic 
corporation, having its principal place of business at 
102 Main St., Port Jefferson, New York, hereinafter 
referred to as owner, and Harry Goberman, residing at 
118 Southern Boulevard, Hoppauge, New York, and/or 
Carmac Contracting Corporation, a domestic corporation, 
having its principal place of business at Port Jefferson, 
New York, hereinafter referred to as builder. 

"Whereas the owner and builder are parties to a 
construction contract dated February 24, 1972 calling 
for the construction by the builder of an automobile 
sales and service facility and a used car facility on 
owner's property located on the north side of Nesconset 
Highway ai Port Jefferson station. New York, and whereas 
the are mutually dissatisfied with the progress 

of the work performed to date and fully agreeable to 
cancel said contract with respect to each other. 

"Now, therefore, for and in consideration of the 
sum of $1 and other good and valuable considerations, it 
Is hereby agreed as followsi 

”1. The owner hereby releases the builder from 
any future performance pursuant to the terms of the 
aforementioned contract. 

"2. Builder nevertheless agrees to resmin liable 





/ 
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for any and all claims the ovnar may now have or here¬ 
after have against the builder with respect to all work 
performed for which builder has failed to perform 
pursuant to the terms of the aforementioned contract. 

”3. The builder acknowledges that he has 
received payment from the owner for any and all work 
performed to date and further represents that he has 
paid all subcontractors, laborers and material men all 
monies due to them for all work performed to date. 

•4. Builder hereby releases and discharges the 
owner McNamara Cars, Inc., Thomas McNamara and John 
McNamara, individually and collectively, from any and 
all actions, causes of action, suits, liabilities, 
claims and damages which the builder may now have or 
which he or his successors may hereafter have against 
the above-mentioned parties, resulting from the 


aforementioned contract. 

”5. Builder further agrees and hereby waives 
any and all right he may now have for which he or his 
successors smy hereafter have to file a mechanic's lien 
or any other lien against the owners' property in 
Port Jefferson Station, New York, resulting or flowing 


the aforementioned contract. 

"6. The builder further agrees to indemnify and 


/ 
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save and hold harmless the owner from any and all liens, 
suits, or actions which all subcontractors, laborers or 
material men may now have or hereafter have with 
respect to the work performed pursuant to the terms of 
the aforementioned contract. 

"The builder agrees to defend at his own cost and 
expense any such claims, suits or liens asserted or 
filed by said subcontractors —" 

THE COURT: You're reading makes Mr. Goberman 

hoarse. 

MR. RITCHIE: It's making me hoarse, too, your 

Honor. 

*—builder agrees to defend at his own cost and 
expense any further claims, suits, or liens asserted 
or filed by said subcontractors, laborers or sutterial 
men. 

•In the event that builder fails to so defend 
such actions, lawsuits, liens, asserted or filed 
against the owner, the builder agrees to be liable for 
all costs of the owner, legal or otherwise, which the 
owner may incur with respect to the defending of any 
such claims, lawsuits or liens. 

"7. This agreement may not be changed orally. 
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In witness whereof the undersigned hereto affixed their 
hands and seals, the date and year first above written.* 
It is signed by Harry Goberman for Harmac 
Contracting Corporation — it is signed individually 
Harry Goberman, Harmac Contracting Corporation by Harry 
Goberman and McNamara re New Cars, Inc. by Thomas 
McNamara. 

On the fourth page of the document are fairly 
complex notarisations. I won't read them. The top 
two notarisations are by Alex Gniasdtwski and it 
refers to Harry Goberman and Harry Goberman for Harmac— 
THE COURT: Will you gentlemen step up for a 


moment? 

(The following transpired at the side bar.) 

THE COURT: I thought that maybe you ought to 
read it all. Isn't that the meeting that there is going| 
to be further testimony as to? 

MR. RITCHIE: Yes. 

THE COURT: Maybe it would be best to read the 
dates and all. It is a little more troublesome, but — 

HR. RITCHIE: Yes, your Honor. 

(The following transpired in open court.) 


(continued next page) 
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MR. RITCHIE: The fourth page reads as follows: 

"State of New York, County of Suffolk. 

"On the 28th day of June, 1972, before me 
personally came Harry Goberman, to me known to be the 
individual described herein, and who executed the 
foregoing instrument and acknowledged that he executed 
the same." 

That is Alex Giandowski, Notary Public, State of 
New York, with his number. 

"State of New York, County of Suffolk. 

"On the 28th day of June, 1972, before me 
personally came Harry Goberman, to me known, who being 
by me duly sworn did depose and say that he resides at 
118 Southern Boulevard, Ilauppauge, New York; that he 
was the President of llarmac Contracting Corp. , the 
corporation described herein, and which executed the 
foregoing instrument; that he knows the seal of said 
corporation; that the seal affixed to said instrument 
is such corporate seal; that it was so affixed by 
order of the Board of Directors of said corporation 
and that he signed his name thereto by like order." 

Signed Alex Giandowski, Notary Public, State of 
Hew York, with his stamp. 


25 


State of New York, County of Suffolk. 
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1 

pursuant to terms of building contract dated February 


1 

24, 1972." 


| 4 

There then appears an apparent erasure of some 


1 

sort, both at the beginning of and the — at the 


■ 6 

beginning of the margin are the initials HG and at 


1 7 

the right after the erasure is again HG, and this is 


i 8 

signed Harmac Construction Corp., by, signed Harry 


1 9 

Goberman, and Harry Goberman with the signature Harry 


1 10 

Goberman, and it is notarized, Alex Giandowski, 28th 


i 11 

Jane, 1972, Alex Giandowski, Notary Public, State of 


1 12 

New York, with his stamp. 


1 13 

DIRECT EXAMINATION 


B 14 

BY MR. RITCHIE: (Cont.) 


| 15 

Q At the time that you signed these documents. 


m 16 

what was your understanding of the consequences if you failed 


1 17 

to so sign them? 


I is 

A I would be killed. 


1 19 

Q Subsequent to your signing those two documents. 


I 20 

what if anything then occurred in that office? 


i 21 

A After I had signed the documents and the notary 


I 22 

and the woman left, then I started to get a good beating. I 


I 23 

was stripped and called a rat bastard, "You went to the D.A.," 


1 24 

which I denied. Then they started, went through ray clothes 


a 25 

1 

and everything and said "You got a bug on you." Which I said 
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no. Then I was — Merolla took a gun out, pointed it at me 
and said "I'm goingto kill you and bury you in a lime pit." 

Q Had you at any time prior to this date gone 

to any law enforcement authority? 

A Yes, I did. 1 

Q To whom? 

A Thomas Gill. 

Q When was that? 

A After the June 5 beating. 


What was the substance of your complaint to 


Mr. Gill? 


MR. MEISELMAN: Objection, your HOnor. 

THE COURT: You have heard the witness' testimor 
about the other matters. It is now being asked what if 
anything he told to Detective Gill, and you will hear 
that not for the purpose of having that offered to you 
as evidence of what occurred, but as evidence simply 
of what the witness said to Detective Gill after this 
earlier occasion. 


BY MR. RITCHIE: 


detail? 


What did you tell him about, without going into 


I told him about the incident of June 5. 


Was anything said on this June 28th Meting 
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342 


about the lime pit? 

A I was told that I was a rat bastard, I went to 

the D.A. and they are going to kill me and put me in a lime 
pit. After they said — 

Q Who told you that? 

A Mr. Alphonse Merolla. 

Q Who was present at the time that Mr. Merolla, 

Alphonse Merolla, told you this? 

A Angelo Merolla, Rocco Merolla, John DeLiso, 

Fat Nicky and John McNamara. 

Q And after this conversation, what if anything 

occurred next? 

A Eventually the beating ended, I got my clothes 

back on and sooeone said they called a cab for me. 

Q Do you recall who said that? 

A I do not recall who said they called a cab. 

Q And what did he then do? 

A Waited in the room for approximately 5, 10 

minutes — I cannot give you exact length of time — then I 
was told the cab was downstairs. John DeLiso accompanied me 
downstairs. I got in the cab and went to Smithtown. 

Q Where did you go in Smithtown? 

A Back to where I had left my car. 

0 What did you then do? 
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A Nothing. 

Q And after searching your car, what if anything 

occurred next? 

A 

station. 

Q 

A 
Q 

A 

for a while. 

Q 

police officers, but can you describe your condition at the 
time; what was your physical condition at the time? 

A I was hurt. 

MR. MEISELMAN: I'm going to move to strike, if 
your Honor please. 

THE COURT: That's pretty general. Could you 
give the jury some specific data from which they could 
form a judgment. 

THE WITNESS: I was limping and I was black and 

blue._ 

Q Did you have occasion to call anyone while you 

were at the polios station? 

A Eventually there came a point in time when I 


I was told to accompany them to the police 

Were you in your car or in their automobile? 

In the police automobile. 

And what happened at the police station? 

I was brought in and they started to question me 
Then I was told to come downstairs. 

Well, I don't want any conversations with the 
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What is that document? 


A It's a letter from the doctor. 

THE COURT: Don't give us the content. 

A So stating my injuries. 

THE COURT: How does that doctor spell his name? 
THE WITNESS: P-u-n-t-u-r-o. 

Q When did you first see that document? 

A The day the doctor had given it to me. 

Q That was at June 28th or was it on another date7 

A It was on June 28th. 

MR. RITCHIE: Your Honor, the Government would 
offer this in evidence at this time. 

MR. HEISELMAN: I would most strenuously object. 
MR. GILLEN: It is properly offered through the 
doctor, your Honor. 

MR. RITCHIE: Yes, your Honor. I will withdraw 
the offer. 

May I have a second, your Honor? 

THE COURT: Certainly. 

(Pause.) 

MR. RITCHIE: Your Honor, the Government has 
no further questions of this witness at this time. 

MR. GILLEN: May I proceed, your Honor. 

THE COURT: Yes, certainly. 
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MR. GILLEN: May we have a slight side bar 
first, your Honor? 

THE COURT: Yes. 

(Side bar.) 

MR. MEISELMAN: I am- going to m»ke application, 
your Honor — up until now we have been taking witnesses 
as they cone along, but when this matter was original!) 
prepared Mr. Gillen and I had agreed that Mr. Gillen, 
in the defense of John, would cover certain aspects 
of crons and I would do the balance of cross and the 
case was prepared on that basis. 

I would like, your Honor, in view of the massive 
Mount of cross-examination and documents that the 
informscion to be elicited, particularly in light of 
previous testimony in the trial and previous deposi¬ 
tions, that the familiarity which is required with it 
and in the preparation of it, that Mr. Gillen be 
allowed to conduct cross-examination of the witness 
with respect to his topics and I be allowed to cross- 
examine them with regard to mine. 

THE COURT: The old one too. 

MR. MEISELMAN: No duplication, your Honor. 

MR. RITCHIE: In light of the fact that that was 
the plan, reluctantly the Government won't oppose it. 
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your Honor doesn't mind that I am going to make an 
objection in front of the jury on the grounds that it 
is improper cross-examination. 

THE COURT: You have to protect the record. I 
don't know what you can do about it, but I agree, you 
object. 

I think for whatever psychological value it has 
in front of the jury, you may do so, fine. 

®• PISCHETTI: In addition to the reading, youx 
Honor, you had a preamble last time which we would 
request. 

MR. MEISELMAN: Except, your Honor may have to 
change this, the first paragraph, unless of course - 

THE COURT: I will see as we go along. 

MR. MEISELMAN: With respect to my cross- 
examination, your Honor, I want to get the attention of 
the jury — Mr. Ritchie did not pursue it that far — 
the letter of the bill of particulars written by Hr. 
Ritchie in which he alleges that the Government will 
claim that a tender was made. 

Perhaps your Honor would care to do it — 

THE COURT: What's the point? 

MR. MEISELMAN: To show that the Government — 
in effect, it is an admission by the Government that a 
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consideration was tendered to this man, an alleged 
consideration — 

THE COURT: I am afraid Gerald Ford didn't sign 

it. 

MR. MEISELMAN: Mr. Ritchie did on behalf of 
the United States Government. 

MR. RITCHIE: I think we went through this the 
last time and I wee all ready with my dictionaries at 
that time. 

I used the word tender in the sense that it was 
offered him, not in the sense of a formal tender the 
way — 

THE COURT: You mean the $25,000? 

MR. RITCHIE: All that was said was who paid 
the 25 — 

MR. GILLEM: The question in the bill of par¬ 
ticulars, "Mill the Government claim a tender or lack 
of a tender?" And the answer was in the form of a 
bill of particulars that the Government would claim a 
tender. 

NR. RITCHIE: If there is any variance from 
the bill of particulars, I submit that it is not a 
fatal variance whatsoever. 

At the last trial it was made quite clear to 
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2 

defense that the Government did not mean a formal 


3 

tender but only meant that it was stated to him that 


4 

he would be paid $25,000, and Mr.Gillen md Mr. 


5 

Meieelman, if he has read the record, would have been 


6 

aware of that. 


7 

MR. MEXSELMAN: I read the records. I am also 


8 

aware of the fact, Mr. Ritchie, that in all this perioc 


9 

of time you have never served an amended bill. 


10 

MR. RITCHIE: I didn't consider it necessary tc 


11 

serve an amended bill since they were— 


12 

THE COURT: These lawyers trained in criminal 


13 

law don't really know what a tender is, I think is the 


14 

Government's contention. 


15 

MR. MEISELMAN: I think any lawyer knows what 


16 

a tender is. Judge. It is a crucial question in the 


17 

case — 


18 

MR. LEONE: Judge, Mr. Merolls asked to be 


19 

excused to go to the men's room. 


20 

THE COURT: Shall we have a recess? You will 


21 

have to wait for Mr. Merolla. 


22 

MR. MEISELMAN: Do I understand then that we 


23 

can't — 


24 

THE COURT: We are not going to get this before 


25 

lunch. If he wants to be relieved of it then I think 




u 
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maybe you can say now that you move of record to be 
relieved of that statement in the bill of particulars, 
if there was a mistake. 

MR. RITCHIE: I would so move. 

THE COURT: A mistake of understanding as to vh^ 
the word "tender" meant. 

MR. RITCHIE: I would so move. 

THE COURT: Who prepared it, do you know? 

MR. RITCHIE: I prepared it. 

MR. MEISELMAN: I would have to strenuously 
object, your Honor. 

THE COURT: Yes. I hear your strenuous object¬ 
ion. 


MR. MEISELMAN: That on trial there is a change. 
(Continued on next page.) 
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CROSS-EXAMINATION 
BYffi. GILLEN: 

(In open court.) 

THE COURT: Oh, the pause 13 because of the 
absence of Mr. Merolla. He'll be right back. 

All right. 

MR. GILLEN: May I proceed, sir? 

THE COURT: Certainly. 

Q Mr. Witness, would you state your true Identity 

please? 

A Harold Goberraan. 

Q Do you have any Identification on you? 

A Ho, sir, I do not. 

0 Do you have any drlverti license? 

A No, sir, I do not. 

0 Any social security card? 

A NA, sir, I do not. 

Q Any business cards? 

A No, sir, I do not. 

Q When Is the last time you had a driver's 

license on your person? 

A Probably a month ago, sir. 

Q When Is the last time you had any ldentificatior 

whatsoever on your person? 





466a 



1 

2 


Oobertnan - cros3/0illen irr 

2 


A 

Probably a month apo, air. 

3 


0 

Now, you are not in protective custody, are 

4 

you 

7 


5 


A 

No, sir, lam not. 

6 


Q 

Nobody is protecting you from anybody; 

7 

Is 

that correct? 

8 



MR. RITCHIE: Objection, your Honor. Irrele- 

9 


vant. 

No Issue made. 

10 



THE COURT: No. You may ask the question. 

11 


0 

Where do you live? 

12 


A 

J 12 Ridpe Road, Snlthtown. 

13 


Q 

How do you pet back and forth to here? 

14 


A 

By train. 

15 


Q 

When I3 the last time you've driven a car? 

16 



MR. RITCHIE: Objection, your Honor. 

17 


Irrelevant. 

18 



THE COURT: Overruled. 

19 


A 

Sunday. 

20 


Q 

This past Sunday? 

21 


A 

That is correct, sir. 

22 


0 

Today is October Q; is that correct? 

23 


A 

That’s correct, 3ir. 

24 


q 

So you drove a car October fi; is that ripht? 

25 


A 

That’s correct, sir. 


1 
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Q 

What's the phone number? 

A 

I do not know that offhand. I'm only there 

a couple of 

weeks. I haven't been to work lately. 

Q 

What's the cross street that It's located 

inbetween? 

MR. RITCHIE: Your Honor, I'm going to object. 

It's 

not relevant at all. 


MR. GILLEN: It Is relevant. 


THE COURT: You may Inquire. 

A 

I'd say, Francis Lewis Boulevard. 

Q 

Where, what streets, between Francis — It '3 

on Francis Lewis Boulevard? 

A 

No. It's on Jamaica Avenue. 

Q 

And it's between Francis Lewis Boulevard and 

what? 


A 

X — x guess the closest street would be 

Springfield 

Boulevard. 

Q 

You tell us you're working for yourself, also? 

A 

Yes, sir, I am. 

Q 

Do you have a business card? 

A 

No, I do not. 

Q 

Do you have a letterhead? 

A 

No, sir, I do not. 

Q 

Do you have a business phone number? 
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I line my parents' nhone number. 

’•'hat's that number? 

? r b 0 A?-4. Gif area code, 

bn you solicit business? 

In what resnect do you moan that, sir? 

Oo vou advertise? 

’do, sir, I do not. 

I!ov/ lonf* have vou been working for this 

Approximately one month. 

And nrior to that , were you working for 

Yes, I was. 

Who? 

ABO. 

What's that? 

Construction firm. 

'/here is it located? 

Brooklyn. 

Were in Brooklyn? 

In -- .lust off Knann Avenue and Avenue U. 
What's the address? 

I do not know, sir. 

What's the phone number? 
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A 

I do not remember, sir. 


Q 

Who hired you? 


A 

Bernle. 


Q 

Bernle who? 


A 

I do not know his last name, sir. I didn’t 

RO 

to work that 

often. 


Q 

Can you describe him for us, please. 


A 

Pardon me? 


Q 

What did he look like? 


A 

A gentleman between 50 to fiO. 200 pounds. 

And 

wore glasses 

• 


Q 

How long did youwork for him? 


A 

A couple of weeks. 


Q 

How long? To your best recollection? 


A 

A couple of week to my best recollection? 


Q 

Prom what date to what date? 


A 

I do not know that, sir. 


Q 

What month was It In? Keeping in mind this is 

October 9, 197** 


A 

I would say approximately July. 


i 

Q 

Beginning of July, the end of July? 


A 

I could not tell you that exactly, sir. 


Q 

Your best recollection, Mr. Ooberman? 


A 

Sometime in July. 
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How did you pet paid? 


How? 


RTpht. 


By check. 


Where did you — excuse me. What was the names 


on the checks? 


Harry Goldman. 

How do you spell that 


G-o-l-d-m-a-n. 


What were you doinp for this Bernie? 
Measuring and estimating lobs. 

Did you have a bank account under the name 


of Harry Goldman? 


A No, sir, I do not. 

Q How did you cash your checks? 

A Sipned it Harry Goldman. My mother's endorsed 

the back of it and put it in her bank account. 

Q Did your mother cash the checks for you? 

A Yes, sir. 

Q You say in July, this is when you worked for 

this ABO; is that correct? 

A That's correct. 

Q Whom did you work for before that? 

A I have not worked from September 1973, 
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physically — actual working and getting paid for it until 

July 1974. 

0 And you've told us everybody you've worked 

for since July of '74? 

A That's correct. 

Q No doubt about that? 

A No doubt about it. 

Q Earn any other noney other than what you have 

told U 3 , that you v/orked for? 

A Let me make one interruption. I think inbetweei 

ADG and National, as oart-tlme, I worked for another 
comDanv, too. 

(continued nextr&p.e.) 
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CROSS-EXAMINATION 

;iY MR. GILLEN (Coat'd): 

W What is that? 

A Suffolk builders, 

y Where are they located? 

A Coiivinack, 

U What's tiieir address? 

A I — Jericho Turnpike, Conunack. 

^ what's the phone number? 

A I do not know that. 

Q Who hired you? 

A through one of the ghis in the office. 

U Excuse me? 

A Through one of the girls in the office. 

A girl hired you? 

A That's correct. 

Q what is her name? 

A Judy. 

Q Judy what? 

A I do not know tier last name. 

Q What did you tell her yur name was, if you did 

toll her a name? 

A harry Goldman. 

how did you get paid? 
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1 

3 

Goberaan - cross - Gillen 3f4 


2 


TUB COURTi Surely. 


3 


MR. RITCllIE: I'm going to object to the last 


4 

■ 

question as not being responsive. 

i 1 


5 


1 

TUli COURT: Let's see what happens next. 


6 

Mr. 

Ritchie. 


7 


THE WITNESS: Excuse me? 


8 


MR. GILLEN: Your Honor, please. I have no 


9 

question directed to this witness at this tine. 


10 


THE WITNESS: I think. I do need a license. 


11 

BY MR. GILLEN: 


12 

Q 

what was that? 


13 

A 

I said I probably did give thee a license. 


14 

Q 

Where did you get the lioansa? 


15 

A 

where? 


16 

Q 

Yes. 


17 

A 

1 applied for it. 


18 

Q 

To whom? 


19 

A 

I think New York City. 


20 

Q 

And you got the license? 


21 

A 

Yes, I did. 


22 

Q 

| 

And you gave this license to this girl, what's| 


23 

her name? 

• 


24 

A 

Oh, no, X never gave them the license. 


25 

1 

Q 

Never gave who the license? 

) 



N 
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4 Goberman - cross - Gillen 

A The girl. 

: u Did you have a license? 

A I did have a license. 

U From whom? 

A From hew York City, 

w To do what? 

D 

A To sell. 

U Sell what? 

A home improvements. 

U What department o£ the city did you get this 

license from? 

A hew York City Department of Consumer Affairs. 

Q Where is that located? 

A In the city. 

0 And you actually got a license; right? 

MH. RITClilL: Your honor, I'm going to object 
to this line of questioning as being irrelevant. 

THIS COURT; No. he may an swer. 

U You actually got a license? 

A Yes, I did. 

U What name did you make application for the li¬ 

cense under? 

A harry Goldman. 

0 You used the name Birello? 
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Q I show you this document. I ask you, is that 

your handwriting on the second page of Exhibit P for Identi¬ 
fication? 

A Yes, it is. 

Q You signed this document; correct? 

A I signed that page. 

Q Will you look at the front page of it? Did 

you fill that thing out? 

A Yes, I did. 

£ I see. 

What did you put for the Soecial Security numbe::, 
if any, on that document? 

A 117 28 2975. 

MR. RlTCiilEt Your honor, I'm going to object 
to that entire line of testimony. I'm going to ask 
that it be stricken as being — 

THE COURT; I'm sorry. ,! 

‘Ml. HITCH IBs I'm going to ask that it be 
stricken r* irrelevant. 

V£ COURT: Well, I'm sorry. Is that the Social 
Security number he had just given us? 

• Ml. GI T.l.ttH : ho, sir, it is a different one. 

Ml. RITCillE: Different. 


TIE COURT; The motion to strike is denied 



480a 

Goberman - cross - Gillen 169 

iiH. RITChlL: Yea, your honor. 

bY MR. GlhhlhJ: 

W Oid you ever ijo Lo college? 

A *«o, sir, I die not. 

- you ever tell anyone you vent to college? 

A Yes, I did. 

Ml. ilirCitlL: Objection, ye_r honor. Irrelevant. 
TiL COURT: ho, it is not irrelevant. It nears 
on hia crouibility as a witness. 

MR. RITCillE: Your donor, may I nave a side-bar 
on this? 

XL COURT: Ye3. 

(Continued on next page.) 
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Goberman-cross-Gillen 
(Side bar follows) 

MR. RITCHIE: I don't mean to interrupt Mr. 
Gillen's cross-examination so frequently. I just 
want to make my point. My point is, your Honor, that 
this is improper cross-examination in that it is 
prior immoral acts, never resulting in any conviction. 

If we are to bring out with every witness 
every lie — so long as we have a sufficient investi¬ 
gation ~ sufficient investigation and we bring out 
every lie the witness has ever told we are going to 
find ouselves in a position of needlessly confusing 
each and every trial we ever have. This is not 
connected whatsoever with lies told in this case, 
if any. 

It doesn't hasn't resulted in conviction. 

It is really quite irrelevant to the issues of this 
case. 

THE COURT: If these were immoral acts unrelated 
tc credibility, that would be so* But these are 
directly on the issue of credibility. 

MR. RITCHIE: Your Honor, I think that human 
experience shows us that ofttimes we will lie and yet 
we will be basically truthful. 

MS. SELTZER: I wouldn't put anybody else in 
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the category. I resent having Nr. Ritchie insinuate 
that any of us are in the same category as Nr. 

Go be man. 

NR. GILLEN: All liars? 

NS. SELTZER: Or would ever fill out applica¬ 
tions and lie, tell stories that he tells. 

NR. RITCHIE: I heard some defense attorneys 
arguing with respect to the false bank loan case 
brought by the government that everybody lies on therej. 

NR. HEISELNAN: Everybody does not include — 

NR. GILLEN: I never lied on an application. 

THE COURT: You have heard — 

MR. RITCHIE: Not before a Court of law but 
before a jury. Trusting to their common experience. Ijf 
me are going to make a decision on the relevance of 
it, we must do it on the basis — the Court must do 
it on the basis of its losmion sense appreciation and 
the question of relevance as opposed to confusion of 
issues. 

THE COURT: I think if that be the case, that 
we can safely entrust it to the jury's judg m e n t. 

If they think this is all in the coeam>n course of 


25 


human behavior according to their experience, then 
they are just going to take it out on Mr. Gillen for 
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wasting their time explaining that this man's back¬ 
ground is no different from anyone else. 

MR. RITCHIE: Yes, your Honor. 

MR. GILLEN: Thank you, your Honor. 

(In open Court.) 

CROSS-EXAMINATION 
BY MR. GILLEN: 

Q Who did you tell you went to college to, Mr. 

Goberman? 

A Anyplace that I applied for a job. 

Q What college did you go to or did you say you 

went to? 

A Fairleigh Dickinson. 

Q Did you pick out any other colleges? 

A No, sir, I did not. 

Q You are certain of that? 

A I am indeed certain of it. 

Q Did you put down you had any degrees? 

A No, sir, I did not. 

Q That is anyplace you have ever made an appli¬ 

cation for a job, you would put down that you are a college 
graduate, is that correct? 

MR. RITCHIE: Objection. Asked and answered. 
THE COURT: Yes, he has. 
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Q All right. Did you ever swear to the truth 

of these things? 

A When you fill out an application for employ¬ 

ment, you don't swear to a document. 

Q What about when you fill out an application 

for a license, do you swear to that? 

A I really do not know, sir. 

Q Would it make any difference to you if you had 

to swear to it or not? 

MR. RITCHIE: Objection, your Honor. 

THE COURT: He may answer. 

A As — as in the present, if I needed a job, I 

would probably have to swear to it because I needed the job. 

Q Would it make any difference to you whether or 

not you had to swear to it? 

A Yes, it would but if it meant my getting the 

job, I would swear to it. 

Q What about if it meant vour getting a driver's 

license, would you swear to something false there? 

A Ye*". T W '0 4, 

Q What about if it meant if you got a oilot's 

< 

license, would you swear to someth!no false there? 

A Yes ,.1 would. 

0 When was this that you made applications for 

this license to the Consumers Affairs Bureau? 
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A I’d say, approximately May, June or July. 

Q What is your best recollection? 

THE COURT: Of the current year? 

A Of 1974. 

Q What is your best recollection as to the date 

you made out this application? 

A That is iny best recollection of the date, sir. 

Q Did you tell on that application that you went 

to Fairleigh Dickinson? 

A I would not know, sir. 

Q You made out any other applications for 

licenses since that time? 

A No, sir, I have not. 

Q Now, I show you defendant's — is that E, Mr. 

Walsh? 

I 

THE CLERK: Sir? 

MR. GILLEN: I am sorry. 

TIIE CLERK: E. 

Q I show you defendant's E for identification. 

Did you ever see that before? 

A Yes, I have. 

Q What is it? 

A New York City, Department of Consumers Affairs 

License, Insurance Division, 80 Lafayette Street, New York. 
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This is an actual license issued? Is it? 

I really do not know if it is the actual 

But you have told us, you did actually get a 
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license? 

A That's correct, sir. 

MR. GILLEN: l'd offer both these documents in 
evidence, your Honor. 

MR. RITCHIE: Objection. 

MR. GILLEN: If this is a convenient time to 

break? 

MR. RITCHIE: Your Honor, the government would 
oppose the admission in evidence of these two exhibits. 
He's already stated on the record that he did not 
tell the truth in this application and this would 
needlessly confuse the record. It has no purpose 
other than to impeach the credibility of this witness. 

MR. GILLEN: ' That is the precise purpose of 
it, your Honor, is to impeach his credibility. 

MR. RITCHIE: And there is no impeachment in 
that he has admitted that he did not tell the truth 
on that application. 

MR. GILLEN: Or tell the truth here, Mr. 
Ritchie. 


'} 

«i 

ti 
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MR. RITCHIE: There is no inconsistency. 

THE COURT: Well, I don't think we need the 
exhibits. I think, as Mr. Ritchie has pointed out, 
the critical things have already been stated by the 
witness. 

MR. GILLEN: No, sir. We are going to sub¬ 
mit to the Court a subpoena duces tecum to be so 
ordered on the Consumers Affairs Bureau. For this 
alleged license. Which he swears he has. 
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MR. RITCHIE: May we have this marked for 
identification? 

If there is any need for comparison, we can do 
that at an appropriate time. 

THE COURT: Yes. 

MR. GILLEN: Is this a convenient time to recess 
for lunch? 

THE COURT: Yes. 

Now, members of the jury, we will recess until 
five minutes after two. 

Please do not discuss the case with yourselves 
or anyone not on the jury until it is given to you to 
determine. 

(Jury leaves courtroom.) 

MS. SELTZER: I would ask that the witness be 
excused. 

MR. GILLEN: I would like an instruction in view 
of this — 

MR. MEISELMAN: Excuse me, I do not know who is 
standing in the courtroom. 

MR. GILLEN: — the Government not be permitted 
to prepare Mr. Goberman. 

If your Honor remembers the last time I asked 
him about his license, one day he did not hav.s the 
license, the next day he came in with the Masterson 
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license. We had an investigation here and that 
investigation has determined that there is no such 
license, but the number on this particular license is 
issued in the name of some other person. 

THE COURT: So what about that? 

MR. GILLEN: I say — 

THE COURT: This is on a collateral issue. 

MR. GILLEN: He has sworn — 

THE COURT: You will be bound by his answer on 
collateral issues. 

MR. GILLEN: Then it is perjury. 

THE COURT: That is too bad. It can be the 
subject of a separate indictment. 

MR. GILLEN: It will not be. 

THE COURT: I cannot help that. 

We are here to try the issues of the use of 
violence on Gcberman and its effect on interstate 
comerce. 

MR. GILLEN: If we used Birello, it still comes 
on his credibility, which is another alias he did not 
admit to when Mr. Ritchie — 

THE COURT: Not when it becomes a matter of a 
collateral issue. It is a collateral issue. You are 
bound by the answer. 

MR. PIS CHETTI: May I be heard briefly? 
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THE COURT: Yes, certainly. 

MR. FISCHETTI: It is my understanding that on a 
collateral issue, the impeachment of a witness — 

THE COURT: During examination. 

MR. FISCHETTI: He will still be under examination 
this afternoon. 

MR. GILLEN: I ask that we read the murder 

testimony next. 

THE COURT: Very well. 

(Luncheon recess taken.) 
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AFTERNOON SESSION 

MR. RITCHIE: Are we ready to proceed? 

THE COURT: No, I thought I had better come in 
and make sure that you gentlemen thought that we ought 
to wait for juror number seven. I wouldn’t want to use 
up another alternate on the second or third day of 
trial. The juror is only a quarter of an hour late as 
of now. 

MR. MEISELMAN: While we are waiting, may I 
state to the Court that my investigator has served a 
subpoena duces tecum on the Tinker Marine Midland Bank, 
and was advised that they had given up their records 
and they weren't sure to whom. 

May I ask Mr. Ritchie if he has those records? 

MR. RITCHIE: I have certain records subpoenaed 
at the time back in the Grand Jury stages. I will make 
them available to the defense. 

THE COURT: Will you do so. 

MR. MEISELMAN: Thank you. 

May we have them, sir, so I may use them on 
cross-examination? 

MR. RITCHIE: If they are proper cross-exasiainathon. 

THE COURT: Please. 

MR. RITCHIE: Yes, I will turn them over. 

Your Honor, may I step outside while we are 


■ 
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waiting 7 


2 

THE COURT: Yes. 


3 

(Pause.) 


4 

(Jury present.) 


5 

HAROLD GOBERMAN, called as a witness, having 


6 

been previously duly sworn by the Clerk of the Court, 


7 

resumed the stand and testified further as follows: 


8 

THE COURT: All right, Mr. Gillen. 


9 

MR. GILLEN: Your Honor, at this time I would 


10 

most respectfully request that the Court read to the 


11 

jury the agreed-upon synopsis of the testimony given 


12 

by this witness, Mr. Goberman, in the case of People 


13 

versus Sommer in Suffolk County. 


14 

MR. RITCHIE: I would like to note the Govern¬ 


15 

ment's objection on the grounds of United States versus 


16 

Bow, 360, Fed. 2nd at Page 14. 


17 

THE COURT: We have reviewed that question 


18 

earlier, Mr. Ritchie, and I must overrule your objectioi 

i 

19 

to the reading. 


20 

MR. GILLEN: Thank you. 


21 

THE COURT: Now, members of the jury, Mr. Gillen 


23-. 

has brought up here the question of the testimony that 


23 

Mr. Gove naan gave in a certain trial — a murder case - 


24 

in the State Court. 


25 

Now, in the criminal case of the People of the 



t 
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Goberman 

State of New York against Samuel Sommer, in the County 
Court of Suffolk County, in which the defendant Samuel 
Sommer was charged with having murdered Irving Silver 
on May 17th, 1968. The witness, Mr. Goberman, was in 
1970 called by the prosecution as a witness for the 
prosecution. He testified on direct and cross- 
examination. Rather than present all his testimony to 
you in question and answer form, I will summarize the 
testimony that he gave. 

Now, this summary forms part of Mr. Gillen's 
cross-examination of Mr. Goberman and it is for you to 
consider for the light, if any, that you find that it 
throws on the credibility of Mr. Goberman as a witness 
here and the credibility of his testimony here before 
you. It has no other relevancy in this case. 

Now, in that case — the People against Sommer— 
Mr. Goberman was sworn as a witness and he testified 
thus: 

In early February of 1968 Mr. Goberman was doing 
work on a building or rebuilding job on a delicatessen 
or deli in which Samuel Sommer, the defendant, 

Salvatore Spatarella and possibly a man named Irving 
Silver had interests. Sommer and Silver were also 
partners in a separate meat business. Spatarella and 
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1 

Goberman 

4 2 

Sommer were indebted to Mr. Goberman in the order of 

3 

nine to twelve thousand dollars on account of the deli 

4 

job — the delicatessen job — and were behind in their 

5 

rent and Sommer and Silver were behind in their meat 

6 

bills. 

7 

Mr. Goberman was fearful that he would lose his 

8 

investment in the deli job, if there was a foreclosure 

9 

of the deli and its credit collapsed. 

10 

In any event, a complicated check transaction 

11 

took place in February of 1968. Spatarella and Samuel 

12 

Sommer gave Mr. Goberman a check issued by a hospital 

13 

for two thousand, one hundred and fifteen dollars,which 

14 

was a good check. That check Mr. Goberman cashed. Mr. 

15 

Goberman then drew a check in the same amount payable 

16 

to Shepherd's Meats for meat supplied to the Sommer- 

17 

Silver partnership. 

18 


19 

(continued on next page) 
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THE COURT: (Continuing) Now,the principal 

in Shepard's Meats was said to be a man named 
Greenbaum. 

Mr. Goberman's check was not paid and Mr. 
Goberman issued a second check to Shepard'sMeats 
dates February 9, in the same amount and that was not 
paid. 

At or about the same time, Mr. Goberman 
testified he paid the deli's rent with a check for 
$850 and advanced some cash which was possibly used 
to pay pending neat bills due to Hebrew National 
Meat Company. 

The bad checks apparently gave rise to a com¬ 
plaint which was being processed before the events her 
inafter related by Det. Mottola, who was connected 
with the District Attorney’s Office, Suffolk County, 

and Det.Motolla knew in that connection the identities 

« 

of Spatarella and possibly of Irving Silver and of 
their interest in the delinquent checks. 

Det. Motolla was urging Mr. Goberman to 
make restitution apparently on the checks. Now, 

Mr. Goberman testified that meetings occurred in 
April or May 1968, either at the Pioneer Diner or at t 
Dunkin' Donut which dealt with the making of 
between Mr. Goberman and Mr. Sommer to bring about the 
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death of Irvin? Silver, whose live was said, by 
Mr. Goberman's testimony, to have been insured in 
Mr. Sommer's favor. 

The motivation of Sommer was in collecting 
that insurance. Mr. Goberman throughout testified tha 
he did not intend at these times to particinate 
in bringing about the death of Mr. Silver, but - 
did want to keep on good terms with Mr. Sommer so 
that through him he could exert pressure on Spatarella 
Sommer himself and Silver, to get oayment of his 
construction money for the deli job. 

Mr. Goberman testified that at a series of 
meetings on various dates, Sommer and he confec ted 
a plan to kill Irving Silver, the mechanics of which 
would be that Mr. Goberman, who knew how to start an 
automobile without using a key by simply short-cutting 
the panel and going, direct!v from the coll to the 
battery, would steal an automobile. That Mr. Sommer 
would inveigle Mr. Silver into going with him to a 
olac at which Mr.Silver, in one way or auwuher, 
wculd be pushed into the path of the moving stolen 
vehicle and run down. 

The first arrangement made in or about and 
perhaps earlier than May lDth, 1968, called for the 
episode to occur in the Bronx. Mr. Goberman testified 
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that the arrangement was that Sommer would get his 
Uncle Sliver — variously called his partner — his 
uncle — perhaps he was both — to no with Sommer 
by automobile to the Bronx. On a street there 
selected by Mr. Goberman and Mr. Sommer in the Bronx, 
Sommer and Silver would emerge from the automobile 
in which they v/ere and would be in the roadway when 
the stolen automobile would bear down on them. 

Sommer would then Jump out of the way, leaving 
Silver exposed to be killed. 

Toe arrangement was put into effect, according 
to Mr. Goberman, to the extent that he went to a 
place called Mother's Diner in Huntington and there he 
engaged a stranger to drive the car that he was to 
use and that stranger in turn, hired another stranger 
to do it for him and Mr. Goberman testified that he 
did drive to the Bronx with that second man, not 
intending to carry through the plan and that he 
instructed the driver — the stranger — "when you 
get to the scene and they emerge from the car, you 
bear down on the man that you see Jumping out of the 
way. Don't hit him, Just frighten him." 

Mr. Goberman testified that his purpose in 
doing this was to frighten Sommer into giving up hlB 
murderous project, presumably exposing to Sommer the 
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risk of personal disaster involved in it. 

The plan having failed from Mr. Sommer's 
point of view, according to Mr. Goberman, talks 
resumed at the Pioneer Diner or the Dunkin' Donut and 
a new program was substituted for the old, which 
was that as before Mr. Goberman would steal a car and 
the rest of the arrangement was different in time. 

Now, Silver lived in Queens somewhere. The 
plan was that Sommer would drive into Queens with 
Mr. Goberman in Mr. Goberman's car to a neighborhood 
where Silver lived. 

Mr. Goberman would drop Sommer there and Sommer 
would get Silver to drive him back toward the 
Wheatley Hills Road area in Westbury. 

They would then perpetuate the killing at a 
place to be preselected on Wheatl^ Hills Road. That 
was arranged on Thursday, May 16, 1968, in detail. 

At that point, Mr. Sommer was to shove Mr. Silver 
out of the car; the stolen car driven by Mr. Goberman 
was to strike Mr. Silver. 

In any event, before Mr. Ooberman did drive 
Mr. Sommer into Queens he and Sommer went to Wheatley 
Hills Road, preselected the place on the road near 
a fire hydrant as the place for the planned action 


and then set off for Queens. 
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Mr. Ooberman testified that he dropped 308 
Sommer at a place near Sliver's apartment. Mr. 
Ooberman had earlier met Silver in his apartment and 
so knew that it was not far from a White Tower Ham¬ 
burger stop which was an all-night place and which had 
a telephone booth outside. 

Mr. Ooberman then turned around and drove 
back towards Bernie's Diner in Huntington from which 
they startbd out. 

Mr. Ooberman testified that he did not go 
directly back but wandered around on Long Island and 
did not get back finally to Bernie's Diner area until 
about 5:00 a.m.. 

He was, he testified, supposed to steal a car 
and then mwet Mr. 3ommer and his uncle at about 
4:00 o'clock or quarter of , at the hydrant on 
Wheatley Hills Road. 


(continued next page.) 
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Viiii COO^i': (Cont'd) ue testified that ae uia 

not steal tne car anu tnat he aiu not go to the 
hyo.rarit area on .<heatley uills Goad until pernaps a 
quarter after 4:00. when ue did get tnero lie drove 
from tiie point wu-re Wheatley uills Roaa leaves tiie 
expressway to tne onu of it, four or five times 
passim, tiie liyurant, tiiese trips taxing aLout a quarter 
of an hour without seeing oven Mr. Souuaer or Hr. Silver. 

i»r. Goborma'n testified tnat he dia not intend 
to prepetrate tno crime, tnat ne iiad not stolen the 
automobile, and that he meant wnen iie got to wheatley 
Road to uissuado and not to assist rlr. Soimner. 

I't. Goberman also tostifieu tnat wnen he left 
Sommer in queens near his uncle's apartment, lie reached 
over the back of the front seat of his car, the 
floor between the nack and tiie front seats, picked up 
a section of. pipe or length of steel of the kind 
used in his trade to bound reinforcing rods, anu gave 
tnat to Mr. Sommer. 

Mr. Goberman testified tiiat not finding 
Mr. noidiner or Silver on Wheatley hills Road near tiie 
hydrant, he drove back to the neighborhood of bernie's 
diner in Huntington, he diu not see Sommer's car 
there, but he did see a lyos duick that he believed 
was the car of Irving Silver. 
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Ite testified that he stopped, got out of his 
car and approached within 20 feet of the Buick and 
was afraid to go any farther because of what he feared 
he might see. He returned to his own car and drove 
to Farmingdale. 

Mr. Gob arm an testifies that between that time 
and when he read about the death of Silver in the 
newspaper on Saturday, he heard only from a person 
whose name he had forgotten, that he had been driving 
on a road in Melville and had seen a badly messed up 
body of a man on the road. He didn't say who it was 
or that he had stopped and Mr. Goberman did not inquir 

CVer the weekend the Suffolk County Police 
communicated with Mr. Goberman and asked him whether 
he knew anything about the death of Silver, and he 
said he did not. 

lien, on Monday or Tuesday, May 20th or 21st, 
Mr. Goberman got in touch with the Suffolk County 
Police and met with two detectives from the police at 
the Pioneer Diner and there broached the question in 
hypothetical form: What would happen if someone who 
knew the complete details about a crime and came 
forward, could he expect a grant of immunity from 
prosecution for that offense? 

Mr. Goberman testified that he was told that 
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T1IE WITNESS: Yes, it was. 



U 

Is that a fair and accurate description 

of 

that 

testimony? 



A 

Yes, it is. 



'1 

Was it true? 



A 

Yes, it was true. 



U 

Now, you mentioned a name, Spatarella in 

connec 

tion 

with 

June 5th; is that right? 



A 

That's correct. 



Q 

That was your rabbi, I think you said? 



A 

That's correct. 



Q 

Is that the same Spatarella that is menionted 

in that murder case? 



A 

That's correct. 



Q 

What time did you get up on June 28, 1972? 


A 

Probably 7:00, 7:30 in the morning. 



Q 

Is that the usual time you get up? 



A 

About the usual time. 



Q 

Where did you go? 

• 


A 

Where did I go? 



u 

Yes. 



A 

After I left the house, I went to the Pioneer 

Diner. 




Q 

Where were you living at that tine? 



/ 






1 


5 
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2 

A 

Town house Village. 

3 

U 

Where is that located? 

4 

A 

On the Long Island Expressway and hriandale 

5 

Road. 


6 


After you got up, you left your house and went 

7 

directly to 

the Pioneer Diner; is that correct? 

8 

A 

Yes. 

9 


Are you sure about that? 

10 

A 

That's correct. 

11 

Q 

Now, who were youworking for at that time? 

12 

A 

Len-Al Contractors. 

13 

Q 

Did you go to Len-Al Contractors that morning? 

14 

A 

No, I did not. 

15 

Q 

You're positive of that? 

16 

A 

Correct. 

17 

0 

Now, you told us you then met some of the de- 

18 

fendants at 

the Pioneer Diner aoout 9:30; right? 

19 

A 

Correct. 

20 

r u. 

Then you went down to the McNamara agency in 

21 

Port Jefferson, the old agency we will say; is that correct? 

22 

A 

Correct. 

23 

U 

What time did you get there? 

24 

A 

Approximately quarter to 10:00, 10:00 o'clock. 

25 

Q 

Then you described events that happened there 
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and there came a time when you left tnere in a cab; is that 
right? 

A Correct. 

Q What time was that that you left? 

A I would say roughly around 10:30. 

g Then you told us that you went back to the 

Pioneer Diner for a pack of cigarettes, left there and were 
then picked up by two police officers; is that correct? 

A Yes. 

Q What time did that happen when you were picked 

up by two cops? 

A I would say in tne area of between 10:30 to 

11:30. 

Q And you were taken to the stationhouse? 

A Correct. 

Q How long were you at the station house? 

A At least an hour. 

Q So that would bring us to what time did you 

leave the station house? 

A I would guess around 12:30, 1:00 o'clock. 

Q And you sais that your attorney had come? 

A That's correct. 

g How did he know that you were there, if you 

know? 









Gobennan - cross - Gillen 
Because 1 called hiui. 

And he took you where? 

To Len-Al's office after. 

What time did you get to Len-Al's office? 
Between 1:00 and 2:00, I would say. 

(Continued on next page.) 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


CROSS-EXAMINATION 
BY MR. GILLEN (Cont'd): 


U 

A 

Q 

A 

Q 

A 

Q 

A 

u 

you went to 
A 

U 

A 


That’s your best recollection? 

Yes, sir, it is. 

lie sent you on to a doctor? 

That's correct. 

What time did you go to this doctor? 
Approximately around 2:00 o'clock. 

About 2:00 o'clock in the afternoon? 
That’s correct. 

How long were you at the Len-Al office, 
this doctor? 

I would say 15 minutes to a half hour. 
Anybody there at Len-Al? 

Yes, there was. 


before 


ti Who? 


A My sister-in-law and my wife. 

Q What is your sister-in-lawfe name? 

A Helen Goberman. 

Q What is your wife's name? 

A Frances Goberman. 

0 


A 


25 


Q 


What is her maiden name, your wife? 

Frances Smith. 

Did you have another wife by the name of Francen? 
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2 

A 

Yes, 1 did. 

3 

U 

L»id you nave a wife oy the name of Janet? 

4 

A 

ho, 1 didn't. 

5 

t! 

You told us you used the name wasterson; is 

6 

that right? 


7 

A 

That'3 correct. 

8 


Did you ever live with a woman tnat went under 

9 

tiie naiac of Janet Wasterson, your name? 

10 


f-R. RITChlL: 1 odject to this. 

11 


T'uL COURT: That's too far reiiioved. 

12 

C 

ilow did you get to the doctor? 

13 

A 

My wife drove me. 

14 

<j 

net me ask you this: This diner, any hospital 

15 

near there? 


16 

A 

Yes. 

17 

U 

What is the name of the hospital? 

18 

A 

Smithtown General. 

19 

Q 

did you yo to tae hospital? 

20 

A 

Wo, sir, I didn't. 

21 


fR. GILhhd: excuse me a moment, your honor. 

22 


(pause.) 

23 

U 

Did you ever tell any representative of the 

24 

Federal Government that you went to hen-Al after you left the 

25 

stationhause? 



*♦ 

i: 
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A I do not know, sir. 

Q Did you ever tell any representative of the 

Federal Government that your sister-in-law, helen Goberman, 
I think you said the name is — 

A That’s correct. 

Q — and your wife Frances were at Len-Al after 

you came from the stationhouse? 

A I don't know, sir. 

«j Haven't you spoken with Agent McMullen and 

Mr. Ritchie, the prosecutor in this case? 

A Yes, I have, sir. 

U Have you ever told them this? 

A I don't know, sir. 


How many times have you been questioned by 


Agent McMullen? 


On various occasions, sir. 

How many times? 

I could not tell you that exactly, sir. 
More th 3 * 1 10? 

I really do not know, sir. 


More than 20? 


I really do not know, sir. 

More than 50 times have you spoken with Agent 


McMullen? 
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2 

A 

No, sir. 

3 


Ml. RITCHIE: Objection. 

4 

5 

Q 

THE COURT: Yes. He said no. 

May we have your best recollection, Mr. Gobermai 

6 

A 

I could not tell you exactly how many times. 

7 

8 

Q 

THE COURT: Next question. 

How many times have you spoken with Mr. Ritchie? 

9 

A 

On various occasions. 

10 

Q 

How many times? 

11 

A 

Quite a few, jir. 

12 

U 

How many times? 

13 

A 

I do not know exactly how many times I have 

14 

spoken with 

Mr. Ritchie. 

15 

Q 

More than 10? 

16 

A 

Yes. 

17 

Q 

Have you ever told Mr. Ritchie what you just 

18 

told these 

ladies and gentlemen of the Jury here, about Helen 

19 

Goberman and Frances Goberman? 

20 

A 

Yes, I have. 

21 

Q 

When? 

22 

A 

I don't recall, sir. 

23 

Q 

Was it in the past day? 

24 

A 

No, sir, it was not. 

25 

Q 

Past week? 


ij 

!! 


I 
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I would say yes, sir. 

Where did this conversation take place?, 

In Mr. Ritchie's office. 

This is Wednesday; correct? 

I could nottell you the exact day, sir. 

Today is Wednesday? 

Oh, yes, it is. 

Was it this week that you told that to 

No, sir, it was not. 

Was it last week? 

I do believe so, it was last week. 

Who was present when you told him this? 

The woman — I am pretty sure that the woman 


attorney that is sitting at the table. 


you? 


Ms. Katz? 

Yes. 

Was Mr. McMullen present? 

No, sir. Mr. McMullen was not. 

Did Mr. Ritchie take a statement for vou — fro 

What do you mean by take a statement? 

Write it down. 

I do not know what Mr. Ritchie did. I was not 
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paying attention. 

You told us iiere tnat vou were liinpincx wnen you 
left iicWamara buick; riynt? 

A At tiiat precise time, 1 uon't know if I was 

limping, but 1 was linninu w!i*»u I reacbed the police station. 

y What adout when vou left Llie police station, were 

you limping then? 

A Yes, sir, I was. 

U badly? 

A I don't know what you consider badly. 

U Well, was it noticeable. like tnis, tiiat you were 

limping (indicating)? 

A I would say a sliynt limn, not what vou are 

gesturing. 

U Was it like this, just a sliuht limp? 

A That's correct- sir. 

W Were you limping when you went back to Len-Al? 

A I coulci not honestly tell you that, sir. 

Q Were you nealed uy this time? 

A Wo, sir, I was not. 

*«ow, wnat time was it you said when you went 

to the doctor? 

A Approximately around 2:00 that afternoon. 

Q Approximately around 2:00? 


















I 


r 
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<j But you told the Grand Jury you were almost 

crawling, isn't that right? 

A That's why I had asked you to what extent do 

you mean limping. 

Q Did you tell the Grand Jury that you were almost 

crawling? 

A If that's what is in tnat testimony, I assume 

I did, sir. 

MR. GILLEN: Will Mr. Ritchie concede I'm read¬ 
ing properly from the record? 

i»R. RITCHIE: Yes, your Honor, Mr. Gillen is 
reading properly. 

MR. GILLEN: Thank you. 

y Did the druggist actually fill this prescription? 

A Yes, he did. 

y What was it, pills, what? 

A Pills. 

0 llow many? 

A I don't know, sir. 

Q How did he package it, a little vial, box or 

what? 

A That I cannot honestly recall, sir. 

g Did you take this medication? 


A 


I assume I did, sir 










/ 


1 
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2 


U 

Well r Mr. Goberman, do you have any recollec- 

3 

tion 

as to whether or not you actually took the medication 

4 

that 

you say 

this doctor prescribed for you? 

5 


A 

I do not have no recollection of it, sir. 

6 


Q 

but you did take it? 

7 


A 

Yets, sir, I did. 

8 


Q 

Was anyone with you when you got this prescrip- 

9 

tion 

filled? 


10 


A 

In the drug store itself? 

11 


Q 

Yes. 

12 


A 

No, no one was in the drug store itself when 

13 

I had the proscription filled. 

14 




15 

»F fls. 



(Continued on next page.) 
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Q Was there anyone waiting outside the drug¬ 

store foy you? 


A Yes. 

Q Who? 

A My wife. 

Q What date was it that you had the prescription 

filled? 


A 

Q 

aren't you, 
A 
Q 

please give 
A 

Road. 

Q 

A 

Q 

A 

Q 

Road? 

A 

Q 

store? 


June 28th. 

Now, you are familiar with Long Island, 

Mr. Goberman? 

Very familiar. 

Where was this drugstore located, will you 
us a description of the location? 

It had to be one of the drugstores on Larkfield 

How many drugstores are on — Larkfield Road? 
That's correct. 

How do you spell that? 

L-A-R-K-F-I_E_L_D. 

Do you deal with these drugstores on Larkfield 

No, sir, I do not. 

This was the first you were ever in this drug 
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A That's correct. 

Q Could you give us the cross street on 

Larkfield Road where this drugstore was located? 

A As I said before, sir, I don't know which one. 

There were drugstores on Larkfield Road. 

Q So you can't help us in locating this drug¬ 

store, is that correct? 

A No, sir, I cannot. 

Q How long was it after you left the doctor's 

office that you were at this drugstore? 

A I would assume on my way away from the doctor's 

office. 

Q You would assume. What is your best recollec¬ 

tion, Mr. Goberman? 

A That is nsy best recollection, sir. 

Q What did you do then after you got this so- 

called prescription filled? 

A 
Q 
A 
Q 

afternoon. 

A 
Q 


I cannot tell you, sit, I do not recall. 

Did you go to bed? 

I don't recall what I did, sir. 

This would have been what, about 2s30 in the 

Approximately'. 

Let me ask you this, these injuries, were you 









• 


519a 


1 

3 

Goberman-cross-Gillen 407 


2 

■ -onfined to 

bed as a result of these injuries? 


3 

A 

I stayed in bed for awhile, but that could be. 


4 

you know, not precisely thereafter. I cannot tell you pre- 


5 

cisely what 

t<me I went to bed. 


6 

Q 

Well, I'm not asking you if you went to bed 


7 

that night 

I'm asking were you confined to bed as a result 


f 

of the' injuries that you claim you had to these ladies and 


9 

gentlemen here? 


10 

A 

I don't recall, sir. 


11 

Q 

What did you do that night, do you recall? 


12 

A 

No, I don't. 


13 

Q 

Did you go to dinner that night? 


14 

A 

I really don't recall, sir. 


15 

Q 

Did you go water skiing the next day with a 

' 

16 

girl by the 

name of Donnie? 


17 

A 

No, sir. 


18 

Q 

With any girl? 


19 

A 

No, sir. 


20 

Q 

Do you know a place by the name of Sylvestri's? 


21 

A 

Yes, I do. 


22 

Q 

Were you in bed the next day? 


23 

A 

I don't recall, sir. 


24 

Q 

You don't recall if you were in bed or not 


25 

for the whole day, is that correct? 
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A That's correct. 

Q But you recall you didn't go water skiing? 

7v Yes, because at the tine I went water skiing 

with Bonnie was almost Labor Day week-end on a Sunday. 

Q You recall that just like that? 

A That's correct, as we were just mentioning 

it, talking about it last week. 

Q But you can't remember whether or not you were 

confined to bed for a number of days after these alleged 
injuries, is that right? 

A That's correct, sir. 

Q Did you ever claim that you were confined to 

bed because of these injuries, under oath? 

A I don't recall that, sir. 

Q You don't know whether you ever swore under 

oath that you were confined to bed as a result of these 
injuries? 

MR. RITCHIE: Objection. Argumentative. 

THE COURT: He's answered it already. 

Q You told us you were involved — what did you 

describe that as, a hijacking? 

A That's correct, sir. 

Q You said you were armed? 

A That's correct, sir. 
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Q With what? 

A With a 45 automatic. 

Q Pistol? 

A That's correct, sir. 

Q Did it have these bullets in it, bullets. 

A Did it? 

Q Yes. 

A I don't recall, sir. 

0 You don't know whether the gun was loaded or 

not? 

A It was loaded in the clip, but there was 

none in the chamber. 

C Explain that to the jury, will you, what 

that means. 

A An automatic weapon has a clip with, maybe 

in layman's terms, bullets in it, the bullet, that fires is 
the bullet that is in the chamber. You have to pull the 
slide back and the bullet comes out of the clip and into 
the chamber, then the gun will shoot. 

0 There were no bullets in the gun? 

A Not in the chamber itself. 

Q Was the gun loaded? 

A The gun was — 


THE COURT: What he said was 
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MR. RITCHIE: I object. 

THE COURT: The bullets are nested in a clip. 
You have to transfer bullets from the clop to the 
firing chamber by taking some kind of action. Is 
that it? 


THE WITNESS: That's correct, sir. 

BY MR. GILLEN: 


Q All you do is cock it, click, like that, 

right (indicating)? 

A Cock it I think is pulling the hammer back. 

You pull the top part back and the bullet will come out of 
the clip into the chamber. 

Q Then the gun was loaded, correct? 

A To that extent, yes, it was, sir. 

0 Rid you take part in the planning of this 

hijacking? 


A Yes, I did, sir. 

Q How many people were.involved in the hijacking? 

A Approximately five, sir. 

Q Did you also plan for the disposition of 

whatever you were goi.ig to steal after it was stolen? 

A I was not involved in that end of it, sir. 

Q But did you plan, was that part of the plan. 


to dispose of the goods? 
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A This was 14 years ago, sir. I don't recall. 

U I see. Did you get into the cab with the 

truck driver? 

A Yes, I did. 

Q Was he alone, the truck driver? 

A I think he was, sir. 

Q Did you put the gun to his head? 

A I don't recall, sir. 

Q Did you put the gun to his head and say, 

"You son of a bitch, co as I tell you or I'll kill you"? 

MR. RITCHIE: Objection, your Honor. Part 
of that question was already asked and answered. 

THE COURT: He may inquire. 

A I do not recall, sir. 

Q When is the last time that you did recall 

saying that? 

A Saying what? 

Q Put the gun to his head and tell him if he 

didn't do what you told him you'd kill him, when is the 
last time you did recall that. 

A June the 5th when it happened to me. 

Q You remembered about the hijacking — 

A No, it's the incident where I had gotten beate 

up on June 5th, 1972. 
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Q You remembered saying to the truck driver on 

June 5th — 

A No. 

THE COURT: He remembered on June 5, 1972, 
the earlier episode in his own life. Is that what 
you said? 

THE WITNESS: That's correct, your Honor. 

BY MR. GILLEN: 

q I am asking you about the episode when you 

hijacked the truck. Didn't you tell the truck driver, 

"Do as I tell you or I'll kill you"? 

A Sir, that was 14 years ago. I was only 23 

years old and I don't remember when it happened. 

Q When is the last time that you did remember 

saying to the driver, "Do as I tell you or I 11 kill you ? 

A I don't recall saying that. 

MR. RITCHIE: I object. Asked and answered. 
MR. GILLEN: I will need a few moments, your 
Honor, to locate something. 

(Pause) 

MR. GILLEN: I will continue, your Honor, 
while co-counsel assists me. 

Q Did you ever carry any other guns other than 



25 


this 45, Mr. Go berman? 
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A 

V 

Yes, sir, I did.. 

3 


Q 

What kind of gun? 

4 , 


A 

I didn't carry it, but I've had them. 

5 


Q 

You didn't carry them? 

6 


A 

That's correct. 

7 


Q 

Where did yon have them? 

8 


A 

In my automobile. 

9 


Q 

But you never took them out of the automo- 

10 

bile. 

is that 

what you are telling us? 

11 


A 

Carrying a gun is when you carry it on your 

12 

person 

• 


13 


Q 

I see. You just kept it in your car for ready 

14 

use, is that 

what you are saying? 

15 


A 

For protection. 

16 


Q 

For protection? 

17 


A 

Yes. 

18 


Q 

What kind of guns did you carry for protection? 

19 


A 

I had a 32 caliber automatic. 

20 


Q 

Anything else? 

21 


A 

I could not recall every gun that I've ever 

22 

owned. 



23 


Q 

Did you have other guns other than this 32 

24 

caliber automatic and the 45 you've already described? 


25 


A 


Yes, I have. A few years ago I threw them 
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all in the bottom of the river. 

Q What other guns did you have? 

A I have owned various guns. 

Q What other guns, Mr. Goberman? 

A I just couldn't tell you the caliber of every 

weapon I had. 

(Continued on next page.) 
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CROSS-EXAMINATION 
BY MR. GILLEN: (Cont.) 

Q How about a Magnum? 

A I would assume I've owned a Magnum. 

Q I'm not asking for assumptions. Did you or 

did you not own a Magnum? 


A If my memory serves me correctly, yes, I did 

own a Magnum. 

Q When? 

A I couldn't tell you what year that was. 

Q Your best recollection, Mr. Goberman? 

A Maybe up until '69 or '70. 

Q Did you keep that Magnum in your car for use? 

A No sir, I did not. 

Q Where did you keep that one? 

A In the house. 

Q Ever involved in a shoot-out, Mr. Goberman? 

A Yes sir, I was. 

Q Where you fired a gun; is that correct? You 

fired at another man? 

A I do not specifically recall the details. 

Q You don't remember if you ever fired a gun at 

another human being? 


25 


A 


I — I do not think so, sir. 
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Q You don't think so. That means you're not sur 

whether or not you ever fired a gun at another human being; 


is that correct? 


A May I use — 

Q Will you please answer my question? 

A I'm asking you, may I say something? 

MR. GILLEN: Your Honor, I would ask a 
direction to the witness to answer responsively to 
the questions. 

THE COURT: He does not have to answer it in 
exactly the form that you dictate, if it cannot, in 
his sincere judgment, be fairly answered in that way. 

MR. GILLEN: Sir, all I've asked is has he 
ever fired a gun at another human being. I don't 
think he has to explain that away. 

THE COURT: I do not think it is quite that 
simple a question. 

BY MR. GILLEN: 

Q Go ahead. 

A Approximately in 1960 or '61, some shylock 

was after a person aid I went and told that person, told him 
to get away from the shylock. The shylock went after that 
person, took a — and then I intervened and when he fired a 


shot, I fired back at his car. 


7 




si 
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Q Then you do remember firing a shot; is that 

right? 

A That is correct, sir. 

Q You just wanted to tell this story about de¬ 

fending someone; is that right? 

A You're very good at twisting words. 

MR. RITCHIE: Objection, your Honor; argument¬ 
ative. 

THE COURT: He may inouire. 

Anyway, it does not matter. Move along. 

MR. GILLEN: I would object — well, all right. 

0 Ever take a bulldozer and move a trailer with 

people in that trailer? 

A Yes, I have. 

Q People get hurt? 

A No sir. 

I was moving a -- a trailer with a cable on it 
and that cable slipped and the trailer dropped 6 inches and 
it was with the people's knowledge that I was moving the 
trailer. 

It was on a construction site. 

Q Did the people —did you know the people were 

in the trailer? 

A Did I know? 
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Yes. 


-Yes, I was, because I was only moving the 


trailer 4 feet. 


Q You d.i'i know that the people were in the 

trailer; is that correct? 

A That is correct. 

MR. GILLEN: Excuse me, your Honor. 

THE COURT: Yes. Certainly. 

Q Now referring you to June 5th, 1972. You 

told us you vent down to the McNamara Buick place, the 
building in Port Jefferson; is that right? 

A That is correct. 

Q Describe for us, please, the offices that you 

said you went into? What did they look like? 

A There is an office in front of it. Then there 

is an office behind it. Approximately I would guess in the 
area of 8 to 9 feet by approximately 15 feet rectangular. 
That’s on two exterior walls. 

Q You had been to that oftlce a number of times; 

isn't that right? 

A Yes sir, I have. 

Q How many times had you been to that office 

before June 5th? 

MR. RITCHIE: Your Honor, I — may we have the 
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direction that counsel stand back at the podium? 

THE COURT: Yes, if you would, Mr. Gillen. 
MR. GILLEN: Fine. 

BY MR. GILLEN: 


Q Do you have my question, Mr. Goberman? 

A I was there on quite a few occasions. 

Q Now, you described the room where you said all 

the defendants were in and some other people were in. Do 
you remember that? 

A Are you talking on the - 

Q On the 5th? 

A Correct. 

Q And the room you say you were beat up in, 

okay? 


A That is correct. 

Q How big was that room? 

A As I had said before, approximately 8 to 9 

feet wide and approximately 15 f-et An length. 

Q Was that an office? 

A Yes, it was. 

Q Were there any desks in there? 


A 

Q 

A 


Yes, there was. 

How many? 

I could not tell you that now, sir. 
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Q Any other furniture in the room? 

A I do not recall, sir. 

Q Chairs, right? 

A Yes, there was. 

Q How many chairs? 

A Two that I'm sure of. 

Q There could have been more; is that what you 

are saying? You're not sure? 

A That is correct, sir. 

Q How many people were in this room? 

A Seven, myself and my brother was in there at 

a time also. 

Q That's nine people in this room? 

A That is correct, sir. 

Q Did everybody have room to move around in this 

room, with all the furniture in it, 9 by 15? 

A I'd say it was very tight, not what you would 

call comfortable. 

Q You mean, you were really packed into that 

room; is that right? 

A No sir; but it was tight, not what you would 

call comfortable, to my understanding of comfortableness. 

Q Well, are you by "comfortable" meaning you 

weren't comfortable because all these people were beating 
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Q Because this is a place of business? 

A I said, "to my general knowledge, yes sir." 

Q What connects, if anything, these two rooms? 

A A door. 

Q Was there a door there? 

A Yes, there is. 

Q A physical door between these two offices; is 

that correct? 

A That is correct. 

Q And you have no doubt about that in your mind? 

A No doubt whatsoever. 

Q Now, you said that there came a time — I'll 


withdraw that. 


Excuse me, your Honor. 

Was the door shut at any time, Mr. Gobc-tan? 
A The door was shut on June 5, as soon as the 

beating started occurring. 

Q This is the door between the two offices; is 

that right? 


A That is correct. 

Q You said on June 5 that you went back to 

Len-Al before you went to McNamara Buick; isn't that right? 


Q 


That is correct. 

And you met your brother there; right? 



V 


1 

10 
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2 



A 

That is correct. 


3 



Q 

Was anybody else there when you went back? 


4 



A 

I think, to the best of my knowledge, my siste 

r- 

5 

in-law 

was 

also there. 


6 



Q 

Is that Helen? 


7 



A 

That is correct. 


8 



Q 

Did you have any discussions with Helen on 


9 

June 

5th? 



; 10 



A 

In reference to what, sir? 


11 



Q 

In reference to where you were going with 


12 

Allen? 




13 



A 

Just that I would — I wanted Allen to take a 


14 

ride 

with 

me to Port Jefferson. 


15 



Q 

Did Helen say anything? 


16 



A 

I do not recall if and what she said. 


17 




(Continued on next page.) 
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Q Did there come a time when you went back to 

Len-Al that day? 

A Yes, there was a time. 

Q What time? 

A Approximately anywhere between three-thirty and 

five o'clock. 

0 How did you get back there, to Len-Al? 

A With my car. 

Q Did your brother come back with you? 

A Yes, he did. 

Q Was anybody there when you came back on June 5th' 

A I do not recall, sir. 

MR. GILLEN: May I have this marked for 
identification, your Honor? 

THE CLERK: Yes, sir. Marked for identifica¬ 
tion, Defendant McNamara's Exhibit G. 

(So marked.) 

BY MR. GILLEN: 

Q Mr. Goberman, I show you Defendant's Exhibit G 

I 

for identification. Tell me, please, whether or not you 
recognize this as a floor plan of that office you were in on 
June 5th, 1972? 

A That's approximately the floor plan, sir. 

MR. GILLEN: I offer this in evidence, your Honor 
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MR. RITCHIE: Your Honor, I'm going to object. 

It has not been properly authenticated. 

THE COURT: Perhaps you can look at it. 

THE WITNESS: May I have one more look at that, 

sir? 

THE COURT: Yes, surely. Wait until they look 
at it and it will be brought back to you. 

THE WITNESS: Thank you, your Honor. 

MR. RITCHIE: Your Honor, the Government will 
oppose the admission into evidence of that document. 

The Government will object to the admission into evidence 

THE COURT: Just a minute. I think Mr. Goberman 
wanted to say something further about it before the 
offer is complete, I expect. 

MR. RITCHIE: Yes, sir. 

THE WITNESS: Yes. In this plan there is an 
archway drawn up between the outer office and the inner 
office. There was approximately a two six six eight 
door. If the — if you put the handle on the right, it 
swung tO’ the left. In other words, it was hinged on 
the left-hand side, pushing in. This one shows an 
archway, not a door. 

MR. RITCHIE: Your Honor, may I have a voir dire? 

THE COURT: This one shows? 





3 
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THE WITNESS: An arch, not a door. 

THE COURT: A doorway but no door? 

THE WITNESS: That is correct. As far as 
technical terminology. This shows no door and the one, 
the two six is a door. 

MR. RITCHIE: May I have a voir dire on this? 

THE COURT: Yes, certainly. 

MR. FISCHETTI: Is Mr. Ritchie withdrawing his 
objection at this point? 

THE COURT: He has already entered his objection 

MR. FISCHETTI: I see. 

THE COURT: As I understand it, he would like to 


ask some questions in support of his objection. 
MR. FISCHETTI: Thank you, sir. 

THE COURT: Is that right? 

MR. RITCHIE: Yes, your Honor. 

VOIR DIRE EXAMINATION 


BY MR. RITCHIE: 

Q Do these floor plans or blueprints normally 


contain a caption on them? 

A In what respect? 

Q As to what they're a plan of? 

A Yes, they do. 

Q Is there any caption on that document? 
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2 


A 

Yes, there is; Proposed Alteration for 

3 

McNamara Buick Dealer. It was not as is. 

4 


0 

What is the date on that proposed alteration? 

5 


A 

September 20, 1973. 

6 


0 

Is that before or after the time that you were 

7 

in McNrmara Buick-Pontiac? 

8 


A 

It was after the time. I was in June 5th,1972. 

9 



MR. RITCHIE: Your Honor, the Government would 

10 


object to the admission of this into evidence as being 

11 


not 

probative whatsoever of the physical condition of 

12 


that building on June 5th, 1972. 

13 



THE COURT: That objection must be sustained. 

14 



MR. GILLEN: Fine. 

15 

CROSS- 

EXAMINATION 

16 

BY MR. 

GILLEN (continued): 

17 


Q 

Now, you have no doubt in your mind that there 

18 

was a 

door 

there; isn't that right, Mr. Goberman? 

19 


A 

That is correct, sir. 

20 


Q 

And you have no doubt in your mind that when 

21 

this alleged beating took place, that door was shut; is that 

22 

right? 



23 


A 

That is correct. 

24 


Q 

Absolutely no question? 

25 


A 

Absolutely no doubt whatsoever. 


I 




1 

4 
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\ 

Nov;, you told us on direct examination that you 


3 

used a number of names other than your true name; is that righ 

:? 

4 

A That is correct, sir. 


5 

Q VThat were those names? 


6 

A Frank Masters, Harry Masters, Harry Masterson, 


7 

Russell Lambert, Jack Slade, Harry or Harold Goldman. 


8 

° DicJ y°u ever use any other aliases? 


9 

A Not to my knowledge, sir. 


10 

IThat do you mean, not to your knowledge? Would 


11 

you explain that to the jury? 


12 

Till, COURT: No, not that you — 


13 

THE WITNESS: Not that I recall, sir. 


14 

THE COURT: Not that you recall. 


15 

0 IThen did you stop using aliases or have you 


16 

stopped using aliases? 


17 

MR. RITCHIE: Objection, your Honor; assuming 


18 

facts not in evidence. 


19 

MR. GILLEN: Has he stopped using aliases? 


20 

THE WITNESS: I'm using a different name in 


21 

connection with employment. 


22 

HY MR. GILLEN: 


23 

0 Can you tell us why? 


24 

A Why? 


25 

0 Yes. 



/ 
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A Because of -- it seems every time I go for a nev 

job someplace, somehow or other somebody gets to it. 

0 You use a different social security number every 

time you go for a job? 

A That is correct. 

Q Do you know a man by the name of Benakas? 

A Yes, I do. 

0 Isn't it a fact that you have just swindled that 

man out of twenty thousand dollars? 

MR. RITCHIE: Objection. 

A (continuing) Is it a fact? 

MR. RITCHIE: Objection to the argumentative 
form of that question. 

Objection also to the fact that it is improper 
impeachment and that it's an alleged prior immoral act 
not resulting in conviction. 

THE COURT: Yes. 

MR. GILLEN: May I have this marked for 
identification, please? 

THE CLERK: Yes, sir. Marked for identification 
Defendant McNamara's Exhibit H. 

(So marked.) 

BY MR. GILLEN: ) 


0 


I show you this card. Did you work for this 
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16 

17 

18 

19 
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21 
22 

23 

24 

25 


Yes, I did. 

And didn't you use a phony license to get that 


Goberman-cross/Gillen 

company? 

A 
Q 

job? 

A What do you call "a phony license"? You're not 

required to have a license to get that job. 

Q Aren't you required to have a license if you're 

going to sell home improvements in the City of New York? 

A Yes, you are. 

Q Didn't you use a phony license to get this job? 

A There is a legitimate license of the City of 

New York. May I tell you one thing, Mr. Gillen? Mr. Benakas 
was swindling people. I went to the homeowners and told them 
don't pay him the material and supplies. They got beat out of 
money. 

MR. RITCHIE: Objection. 

THE COURT: Move to strike? 

MR. RITCHIE: Move to strike. 

THE COURT: That motion is granted. 

Do not volunteer, Mr. Goberman. 

(continued on next page) 
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Q You were protecting the citizenry — 

THE COURT: I won't allow you to ask a question 
on the basis of something stricken from the record. 

MR. GILLEN: I do not know whose objection we 
were talking about. The objection to Mr. Goberman's 
outburst or the objection to my question. 

MR. RITCIIIE: There was only one objection on 
the floor and that was to Mr. Goberman's voluntary 
answer. 

Q How many corporations do you have, Mr. Goberman? 

A How many corporations do I have? Two at the 

present, sir. 

Q What are the names? 

A HarMac Contracting Corp. and F&rmingville Realty 

Corp. 


17 

18 

19 

20 
21 


22 


Q Have you ever had any other corporations? 

A Yes, I have. 

Q What are the names? 

A Twin Fork, East-Gull Concrete. 

Q Any others? 

A State Steel and probably a few others that I 


23 

24 


don't recall. 

Q Probably a few others? How many others? 


25 


A 


I do not recall 
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q Have you ever lived at 81 Hanrahan Avenue, 

Farmingville, New York? 

A That's correct. 

q Did Mr. C. R. Chapman ever live at that address? 

A No, he did not. 

MR. C.LLEN: May we have this marked for 

identification, please. 

THE CLERK: Marked for Identification as 

Defendant McNamara's Exhibit I. 

Q What year or years did you live at 81 Hanrahan 

Avenue? 

A If I may answer, ir, I think I know the point 


you are getting at — 

MR. GILLEN: I most respectfully object. 

THE COURT: Answer the question. 

MR. RITCHIE: I move to strike. 

THE COURT: Motion to strike is granted. 

Q What years did you live at 81 Hanrahan Avenue? 

A From approximately 1967 to 1971. 

MR. GILLEN: May I have this marked for Identi¬ 
fication? 

THE CLERK: Document marked for Identification 
as Defendant McNamara's Exhibit J. 


25 


Q 


I show you this photo. Exhibit J. Do you 













\ 


\ 
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MR. GILLEN: It is a photostatic copy thereof. 
THE COURT: Are we not getting rather far afield] 


here? 


MR. GILLEN: I do not believe so, your Honor. 

THE COURT: Please move along quickly. 

MR. GILLEN: Is this a convenient time for a 
break, your Honor? It is 3:30. 

THE COURT: All right, we will have a short 

recess. 

Please do not discuss the case with one another 
or with anyone not on the jury until it is given to 
you to decide. 

(Recess taken.) 

BY MR. GILLEN: 

Q Mr. Goberman, have you used the name Lambert 

Russ, 81 Hanrahan Avenue, Farmingville, New York? 

A Yes, I told you I used the name Russell Lambert. 

Q Lambert Russ, R-u-s-s, 81 Hanrahan Avenue, 

Farraingville, New York. 

A It may be an abbreviation, sir. 

0 Have you ever used F. A. Lambert? 

A No, sir. 

Q At 81 Hanrahan Avenue, Farmingville, New York? 

A No, sir, I have not. 


I 
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Q You used the nane Russell Lambert, 31 Ilanrahan 

Avenue, Famingville, Mew York; is that correct? 

A Yes, I have told you so. 

Q Have you used the name Wally Masters, 81 

ilanrahan Avenue, Farmingville, Lew York? 

A Lot to my knowledge. 

0 Have you used the nane Harry Masterson, Farming' 

ville Realuy, 9 Oriol Place, Farmingville, dew York? 

A Yes, I told you Harry Masterson. 

0 You haven't used the name Wally Masters? 

A That is correct. 

Q What is your best recollection as to Wally 

Masters? 

A I do not have any recollection of that name. 

Q Have you used the name Harry Masters, Belvedere 

Manor, Belvedere, Mew Jersey? 

A I told you I used the name Harry Masters. 

0 Have you used it with that address? 

A Yes, because I did work — I worked in Belvederd 


New Jersey, 
Q 

Masters? 

A 

Q 


Do you owe people money under the name Harry 

Yes, I do. 

How much money? 
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4 
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A No, sir, I do not know. 

Q Have you used the name Harry Masterson. Fast 

Gull Concrete Corporation, 81 Hanrahan Avenue, Farmingville, 
Hew York? 


6 

7 

8 
9 

10 

11 

12 

13 
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I 


A Yes, I told you that already. 

Q Do you owe people money under that name? 

A Yes, I do. 

Q How much? 

A I do not know. 

Q Who do you owe the money to? 

A I do not recall. 

Q Have you used the name Harry Lambert, 81 

Hanrahan Avenue, Farmingville, New York? 

A I do not recall that name. 

Q Have you ever used it? 

A It is possible, but I doubt it. 

Q Do you know whether you owe money to people under 

that name, Harry Lambert? 

A No, I would not. 

Q Have you used the name Harry Slade, 81 Hanrahan 

Avenue, Farmingville, New York? 

A No, sir. 

Q Have you ever used Harry Slade? 

A No, sir. 


,i 

,1 






■ 

1 
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2 

Q 

Do you owe money under that name? 


3 

A 

No, sir, I do not. 


4 


Are there judgments against you in that name? 


5 

A 

Not to my knowledge. 


6 

Q 

Have you used the name Russell Slade, 81 Hanraha 

a 

7 

Avenue, Farmingville, New York? 


8 

A 

No, sir, I have not. 


9 

Q 

Are you sure of that? 


10 

A 

I am very sure. 


11 

Q 

Any judgments against you under that name? 


12 

A 

Not to my knowledge. 


13 

Q 

Has Russell Slade lived at 81 Hanrahan Avenue? 


14 

A 

No, sir. 


15 

Q 

Has Harry Lambert lived at 81 Hanrahan Avenue? 


16 

A 

No, sir. 


17 

Q 

James Harry Slade, 81 Hanrahan Avenue, 


18 

Farmingville 

, New York, ever use that name? 


19 

A 

Not to my knowledge. 


20 

Q 

You are not sure? 


21 

A 

That's correct. 


22 

Q 

Does the name Harry Slade — did he live at 


23 

81 Hanrahan 

Avenue? 


24 

A 

No, sir. 


25 

Q 

Harsal Enterprises, 81 Hanrahan Avenue, 

\ 
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4 

5 i 
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7 I 

8 I 

9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Farmingville, New York. 

MR. RITCHIE: Objection, your Honor, irrelevant, 
THE COURT: Overruled. 

THE WITNESS: Please repeat it. 

Q Harsal Enterprises, Incorporated, 81 Hanrahan 

Avenue, Farmingville, New York. 

A Not to my knowledge. 

Q Do you have such a corporation? 

A Not to my knowledge. 

Q Who is Janet Sontag? 

A A woman I used to know. 

q Is her name also Janet McCarthy? 

A Yes. 


Q 

A 

Q 


Did she ever live at 81 Hanrahan Avenue? 


xes, 


Did you have anything to do with the Harsal 
Enterprises, Incorporated? 

A Not to my knowledge. 

Q Did she? 

A I really do not know. 

Q Ever use A. Frezza, 81 Hanrahan Avenue, 

Farmingville, New York? 

A No, sir. 

Q Did A. Frezza ever live at 81 Hanrahan Avenue, 
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Farmingville, New York? 
A No,--^Ar. 




Harold Joanson, bl ilanrah.m Avenue, Farmingville) 


New Yorfv, over" use that name? 


A 


u 


Avenue? 


No, sir. 

Did Harold Johnson ever live at 51 Hanrahan 


A 

picture of? 

A 

Q 

Farmingvill 

A 

Q 

A 

0 

A 

Q 

A 

Q 

A 

a 

Hauppauge, 


No, sir. 

Is this the private home that I showed you the 

Yes. 

Hvor use Harold ilaberman, 31 Ilanrahan Avenue, 
e, Jew York, ever use that name? 

Not to my knowledge. 

You are not sure? 

That one I am not sure of. 

Do you owe any money to anyone under that name? 
Not to my knowledge. 

Any judgments against you? 

Against me personally? 

Right, against Harold Ilaberman. 

Not to my knowledge. 

Harry Goberman, 110 Southern Boulevard, 

New York, ever live there? 
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2 A Yes, sir. 

3 q Owe any money to anyone as Harry Goberman at 

4 118 Southern Boulevard, Hauppauge, New York? 

5 i A Yes, I do. 

6 g who? 

7 i A I do not know. 

8 Q How much? 

9 A It cannot be too much. 

10 Q How much? 

11 i A I do not know the exact amount, sir. 

12 Q James Slade, 81 Hanrahan Avenue, Farmingville, 

13 New York, ever use that name? 

14 A Not to my knowledge. 

15 THE COURT: I think that was asked. 

16 THE WITNESS: Yes. 

17 MR.GILLEN: He admitted to that one on direct, 

18 THE WITNESS: I said Jack Slade. 

19 Q Jack Slade? 

20 A Yes. 

21 Q Ever called Shotgun Slade? 

22 A Not to my knowledge? 

23 Q Ever called Bat Masterson? 

24 A I have heard somebody call me that. 


What's your name? 
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Q 

Do you owe anybody any money under that name? 


1 


A 

Yes. 


1 


Q 

How much do you owe? 


Hj 


A 

I cannot tell you the exact amount. 


H5 


Q 

Who do you owe it to? 




A 

I could not tell you that either. 




Q 

Henry Goberman, 81 Hanrahan Avenue, Farmingville 

# 


New York, 

have you ever used that one? 


■ 10 


A 

Yes, I did. 




Q 

Owe any money under the name of Henry Goberman? 


■ 


A 

No, sir. 


H 


Q 

Have any judgments against you in the name of 



Henry 

Goberman? 




A 

I do not think so. 




Q 

Are you sure? 




A 

I am pretty sure. 




Q 

• 

Did you tell this jury about Henry Goberman on 


H 

direct? 



|H 


A 

I do not recall that name. 




Q 

Harry Goberman, HarMac Contractors, 118 Southern 


■ 

Boulevard 

, Hauppauge, New York, ever use that one? 


■ 


A 

Yes. 


■ 


Q 

Owe anybody any money under that name? 



25 


A 


Yes, I do 
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Who? 


The various — some various contractors that 


worked on McNamara. 


Q In fact you owe Mr. McNamara — he has a judg¬ 

ment against you in the name of HarMac? 

A Not to my knowledge. 

MR. RITCHIE: Objection, totally irrelevant to 
the scope of this case. 

THE COURT: I am sorry, I was checking another 

matter. 

MR. GILLEN: I asked, your Honor, if he owfed 
Mr. McNamara on a judgment in the name of HarMac. 

THE COURT: Well, doesn't that arise out of 
matters later than the period we have under discussion 


here? 


MR. GILLEN: Your Honor, it arises out of the 


use of various names and addresses — 


MR. RITCHIE: I ask it be — 


THE COURT: You may not testify. 


MR GILLEN: Fine, I will go on, your Honor. 


THE COURT: Yes. 


(Continued on next page.) 
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CROSS-EXAMINATION 
BY MR. GILLEN: (Cont.) 

Q Henry Goleraan, 81 Hanrehan Avenue, Farminp,ville 


New York. 

A 

Q 

A 

Q 

Avenue? 

A 

Q 

New York. 


Did you ever use that one? 

No. 

Owe any money under that name? 

No. 

Did Henry Golenan ever live at 81 Hanrehan 

No, sir. 

Harry Goldman, 81 Hanrehan Avenue, Farmingville 


Ever use that one? 

A Yes, sir. 

Q Did you use it when you were at 81 Hanrehan 

AVenue? 

A I don't recall. 

Q That's the one that you were — you used in 

connection with the Job; is that correct? 

A That's correct, sir. 

Q That's the one you say you have a license; ^s 

that correct? 

A Correct, sir. 
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Q I again show you Defendant's Exhibit E for 

identification. 

Is an anplication number up here? 

A Yes. 

0 Is that your license number? 

A I could not tell you, sir. 

0 ’Who wrote that down? 

A It looks like ny handwriting. 

0 It Is yours? 

A It looks like it. 

Q It looks like it. 

As a matter of fact, didn't you present this 
document to this girl Judy to get the Job? 

A I do not recall, sir. 

Q I 3how you this application for employment, 

did you present Defendant's Exhibit E in connection with 
Defendant's Exhibit F for identification for a Job? 

A I do not recall, sir. 

Q Will you look at it, please and give us your 

best recollection? 

A To my best recollection, I do not recall, 

sir. 

MR. GILLEN: I'm sorry, your Honor. 

’What doe3 that mean: "To the best of my 


w 77 


25 


Q 
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recollection, I do not recall"? 

A In other words, it means it is not in my memory 

at the present time. 

Q What do you mean "at the present time," would 

you remember it tomorrow? 

A If there was some documentation or something 

to refresh my memory. 

Q Here i3 your documentation. Isn't that in 

your handwriting. Exhibit E? 

A It looks like mine — it's not like a 

signature or anything but numbers on there. The top number 
and the bottom number looks like the 3ame — one says, 
received by — it sure couldn't be the same person's writing 
one number and the other number or it could be, I don't 
know. 

Q Did you make that document out? 

A I couldn't make the document out. 

Q I mean fill in the number up here, did you 

write that number? 

A I really do not know, sir. 

Q What's the date on that document? 

MR. RITCHIE: Objection, your Honor, unless it's 

in evidence. 

THE COURT: I don't think ltJs in evidence. 
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MR. GILLEN: It's not. I am Just asking for 

a date. 

THE COURT: He may answer. 

MR. RITCHIE: Yes, your Honor. 

THE WITNESS: Looking at this, whlch I know is 
my writing and looking at the numbers up there, the 
letters are not the same, so I would assume it’s 
not. 

BY MR. GILLEN: 

Q I asked you for the date. 

A 7/10, 16, 14 or 19 -- 

Q Of what year? 

A ’74. 

Q Two months ago? 

A Correct. 

Q What documents did you present for a Job? 

A You do not present documentation for a Job. 

Q You did not present any documentation for a 

Job; i3 that what pu are saying? 

A That's correct. 

Q Did you present this document here. Exhibit F, 

for the Job? 

A Yes, I did. 

Q And you filled that out? 
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2 1 

A 

Correct. 

3 

Q 

Did you present Defendant's Exhibit E for the 

4 

.lob? 


5 

A 

I do not know, sir. 

6 

0 

Did you write these numbers? 

7 


MR. RITCHIE: Your Honor, I would object on 

8 

the 

grounds of relevancy.- 

9 


THE COURT: We have been over this — 

10 


MR. GILLEN: He has given two answers. 

11 


THE COURT: You have had quite enough to make 

12 

your point. 

13 

Q 

You told us that you did have a license? 

14 

A 

Correct. 

15 

Q 

Where is the license? 

16 

A 

At home, sir. 

17 


MR. GILLEN: May we have a direction to have 

18 

it 

produced or I will serve a subnoena. 

19 


THE COURT: When you go home, would you see 

20 

that you can arrange to have it here tomorrow? 

21 


THE WITNESS: Yes, sir, your Honor. 

22 

BY MR. GILLEN: 

23 

Q 

Harry Goberman, ^2 Ridge Road, Smithtown, 

24 

New York; 

did you ever use that name and address? 

25 

A 

Yes, sir. 
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Q 

A 

q 

A 

Q 

the address 
you owe any 
A 
Q 
A 
Q 

Hauppauge, 

A 

locations. 


You owe any money under that name? 

Yes, 3ir. I had told you that. 

How much do you owe? 

I do not know, sir. 

This is a different address, I am saying under 
42 Ridge Road, with the name Harry Goberman, do 
money? 

Not to my knowledge. 

Any judgments against you? 

Personally, yes. 

Harry Goberman, Town House Apartments, 

New York, did you ever use that one? 

Yes, sir. I believe I used it at various 


Town 


Road 


Q Did you owe any money as Harry Goberman, 

House. Apartments, Hauppauge, New York? 

A Not to my knowledge. 

Q Any judgments against you? 

A At that address I do not believe so. 

Q State Steel Pinkey Corooration, 1 Indian Head 

, Comraack, New York; ever use that? 

A Yes. 

Q Do you owe any money under that? 


A 


Yes. 
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Q 

A 

0 

A 

0 

A 

Q 

A 

Q 

whether or 


How much? 

I could not know the exact payment. 

Who do you owe the money to? 

I could not tell you that. 

Harry Golden, did you use that one? 

Not to my knowledge. 

You are not sure? 

Not to my knowledge, sir. 

Do you have any present recollection as to 
not you have used the alias Harry Golden? 

HR. RITCHIE: Objection, a3ked and answered. 
THE COURT: Is it the same name? 

MR. GILLEN: It's different. 

THE COURT: 1 thought it was Goldman? 

MR. GILLEN: This is Golden. 

THE COURT: You Just asked him about that. 


BY MR. GILLEN: 

Q W. Gorsman; did you ever use that one? 

A No. 

Q M. Gorsman, ever use that one? 

A No, 3ir. 

MR.GILLEN: May I have this marked for 

identification. 


THE CLERK: Yes, sir 
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Marked for identification. Defendant McNamara 

Exhibit K. 

Q Did you ever live at 5 Wishbone Road in 

Melville? 

A Correct. 

Q I show you Defendant's Exhibit K for identifi¬ 

cation, did you sign that document? 

A Yes, I did. 

Q Is that an application for a credit card from 

the Shell Oil Company? 

A Yes. 

Q Did you put true and correct information 

on that document? 

A Everything except my social security number. 

Q What is your social security number, 

Mr. Goberman? 

A 117 282 1175. 

Q What's the social security number on that credi 

card application? 

A 117 282 075- 

Q Isn't it a fact that you used different 

information as to the social security number to get this 
credit card? 

A No, sir. 


lws. 


(continued next page.) 
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CROSS-EXAMINATION 
BY MR. GILLEN: (Cont.) 

Q Can you tell us why then you used a different 


social security number? 

A The difference is 2075 and 2475. I must have 

probably forgotten the second digit of the last set of digits. 


Q It was an accident? 

A That's correct, sir. 

Q I show you again exhibit F and ask you, sir, is 

there a different social security number on that application 
for employment? 

A That is correct. 2975. 

Q Is that a mistake? 

A No sir, it is not a mistake. 

Q That one you did on purpose? 

A That'8 correct. 

Q This one you said you made a mistake on? 


A 

Q 

you used, 
A 
Q 
A 


That's correct. 

How many other social security numbers have 
Mr. Goberman? 

I could not tell you that, sir. 

Have you used others? 

Yes I have. 



25 


Q 


To your best recollection, how many social 
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security numbers have you used? 

MR. RITCHIE: Objection, your Honor, asked and 
answered. 

THE COURT: No, he asked him how many has he 

used. 

MR. RITCHIE: Yes, your Honor. 

A I do not recall. 

Q More than 10? 

A I would assume not. 

Q Isn't it a fact that you put false information 

on applications for credit cards in order to defraud the 
companies? 

A No sir. 

Q Do you owe any money to any credit card 

companies? 

A No sir, I do not. All my credit cards are up 

to date. 


Q What credit cards do you have? 

A I'd have to look up and see which ones I have. 

Q Which ones do you have, to your own recollectio^i 

A A & S, Macy's, Sears, Lease-A-Plane. 

Q Under what names? 

A Harry Goberman, except Lease-A-Plane, that is 

under Harry Masterson, which is my pilot's license under. 


i 








1 


3 


568a 

Goberman-cross/Gillen 


456 


On your pilot's license, did you make a n 


application out for that? 


sir? 


A - What type of application are you referring to. 


Q What type of pilot's license did you get? 

A I have a pilot' s license. 

Q Is there more than one application for a 

pilot's license? 

A If I may put in a correct term, the original 

one is issued to you as a medical certificate. After you 
pass your exams then the permanent one comes in. The doctor 
issues it, and I don't think it is a regular application. 

Q Are there any questions on the application aboi 

ever being convicted of a felony? 

A I do not recall, sir. 


of Masterson? 


You said you had a driver's license in the name 


I did have one, sir, 


Where is it now? 


I sent it in to the State. 


When was this? 


A while back. 


How long did you use that license? 


From 1964 up until this present year. 
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Q 

Was there any reason why you didn't have the 

3 

license in 

your true name, Harold Goberman? 

4 

A 

Yes, there was. 

5 

Q 

What was that? 

6 

A 

Because I was under the impression that my 

7 

name was changed legally and then the attorney had died and 

8 

I found out in 1973 it was not. 

9 

Q 

Was your license revoked under the name of 

10 

Goberman? 


11 

A 

Yes, it was. I think it was suspended. 

12 

Q 

For what? 

13 

A 

Two speeding tickets. 

14 

Q 

And isn't it a fact then you just went around 

15 

and then made out another application under a phony name 

16 

to get another driver's license? 

17 

A 

No sir, I waited three years. 

18 


MR. RITCHIE: Objection. This has been asked 

19 

and 

answered. This is an argumentative question. 

20 


THE COURT: He said no, he waited three years. 

21 


MR. RITCHIE: Yes, your Honor. 

22 

Q 

Did you disclose on your application for a 

23 

1 

New York State driver's license that your license nad been 

24 

revoked under your true name? 



25 


A 


No sir, I would assume I did not disclose that. 
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2 

Q 

You assume you did not disclosed it? 

3 

A 

That's correct, sir. 

4 

Q 

You have no recollection as to whether or not 

5 

you disclosed 

that? 

6 

A 

I couldn't recall exactly what I had written 

7 

on an application 10 years ago. 

8 

Q 

Do you recall whether or not it was asked on 

9 ' 

your application for a license whether or not a license had 

10 

ever been suspended or revoked on you? 

11 

A 

I do not recall, sir. 

12 

Q 

FAA, is that the Federal Aviation Administratio 

13 

A 

Yes sir, it is. 

14 

Q 

Have you ever disclosed to them your felony 

15 

convictions? 


16 

A 

No sir, I have not. 

17 

Q 

Have you ever informed them of your true name? 

18 

A 

No sir, I have not. 

19 

Q 

Have you made any present applications now for 

20 

a New York State driver's license? 

21 

A 

Yes sir, I have. 

22 

Q 

Under what name? 

23 

A 

Harold Goberraan. 

24 

Q 

Where did you make the application? 


25 


A 


Westbury 
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Q Do you have a copy of that application? 

A No sir, I do not. 

Q Did you put on that application that you had 

been using the name Masterson on a driver's license? 

A Yes sir, on a computer check it came back. 

When I filled out the application it showed that my license 
was revoked in 1964. 

Q Have you gotten a new license? 

A No sir, I have not. 

MR. HTCHIE: Your Honor, I am going to ask that 
that entire line of questioning be stricken. 

THE COURT: I think the motion should be 

denied. The answers are not damaging. 


BY MR. GILLEN: 

Q Mr. Goberman, on January 10, 1974, were you 

asked these questions and did you give these answers, sir, 
page 604, line 15: 

"Question: In Pennsylvania you worked on a job 

in Pennsylvania, didn't you, Mr. Goberman? 

"Answer: Yes, I did. 

"Question: Did you ever take a bulldozer and 

run it into a construction trailer? 

"Answer: No, I moved the construction trailer 
with a bulldozer with chains on it. 
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2 

Q November 27, 28, 29 and 30 of 1973. 

3 

MR. RITCHIE: Your Honor, I believe we can be 

| 

4 1 

more specific than that. 

5 

MR. GILLEN: It would take a great deal more 

6 

time to be more specific. 

7 

THE COURT: I think that we have been ovc<r this 

8 

once before, haven't we, Mr. Ritchie? 

9 

MR. RITCHIE: I am not certain that I under¬ 

10 

stand your Honor. 

11 

THE COURT: Cone up. 

12 

(Side bar.) 

13 

THE COURT: Remember we went around and around 

14 

on this at the last trial? It was during the depo¬ 

15 

sition in the civil case, I think. Is that correct? 

16 

MR. RITCHIE: Yes. 

17 

THE COURT: And I think they went on for yards 

18 

after weary yards* I don't know how long it would take 

19 

to find it. 

20 

MR. GILLEN: Five days, the depositions. 

21 

THE COURT: You must have the page located. 

22 

framed in red. 

23 

MR. GILLEN: I can't pick them out. But it 

24 

does take a great deal of time. 

25 

MR. FISCHETTI: Just opening this now I find 


i ___ 
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that "Then I got the blackjack beating — I 

don't know if that's the point. 

THE COURT: Didn't he say collectively that 
every single one of the people in the room hit him witjh 
the blackjack — 

MR. FISCHETTI: Back to back. 

MR. GILLEN: Hand to hand. 

MR. FISCHETTI: It is in the EBT and also in 
his testimony. 

THE COURT: It is in there somewhere. 

MR. FISCHETTI: We will have to find it. 

THE COURT: I think if you identified the 
occasion to him, that may refresh his recollection. 

MR. GILLEN: In the examination before trial. 

I think it was November 30th. 

MR. RITCHIE: With that kind of specification, 
your Honor, I wouldn't oppose it. 

THE COURT: All right. Because the law suit 
has been mentioned already in the opening, so it won't] 
be any surprise to the jury that it took place. 

MR. RITCHIE: I had wanted it in the evidence. 
THE COURT: Don't go around explaining that it 
is a gift horse, will you. 


25 


(In open Court.) 
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